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COUNCIL MEETING - Planning and Related Matters AGENDA

Wednesday 22 August 2018
Commencing 6.30 pm 
Council Chamber, Moreland Civic Centre, 90 Bell Street, Coburg
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This is the Agenda for the Council meeting.
For assistance with any of the agenda items,
please telephone 9240 1111.
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1.
WELCOME

2.
APOLOGIES    
Leave of absence has been granted to Cr Irfanli - 17 August 2018 to 16 September 2018 and Cr Dorney - 22 August 2018 to 19 September 2018.
3.
DECLARATION OF INTERESTS AND/OR CONFLICTS OF INTERESTS  

4.
CONFIRMATION OF MINUTES 
The minutes of the Planning and Related Matters meeting held on 25 July 2018 be confirmed.
5.
COMMITTEE REPORTS
Planning and Economic Development
DED52/18
269 Stewart Street, Brunswick East - Planning Permit Application MPS/2018/157 (D18/256662)
3
DED53/18
11 Valdoone Court, Oak Park and 11A Valdoone Court, Oak Park - Planning Permit Application MPS/2017/673 (D18/269128)
80  

6.
URGENT BUSINESS REPORTS  

DED52/18
269 Stewart Street, Brunswick East - Planning Permit Application MPS/2018/157 (D18/256662)

Director Planning and Economic Development
City Development        
Executive Summary

The application seeks approval for the development of the land to construct a part 5 and part 6 storey building with basement car parking and a roof deck, containing a shop and 75 dwellings; use of the land for dwellings; removal of vegetation and a reduction of the standard car parking requirement. 

The site has been subject to a previous planning permit application which was refused by Council and the refusal subsequently upheld following a review by the Victorian Civil and Administrative Tribunal (VCAT). In its decision, VCAT found that while a building up to 6 storeys in height may be acceptable, the design response before them did not adequately respond to its context. 

This application is a similar design concept to the previous application, amended to include additional setbacks and landscaping to respond to the commentary in the previous VCAT decision. 

The application was advertised and 49 objections were received. The objections canvassed a wide range of issues, however the main issues raised related to height, overdevelopment, car parking, traffic, amenity impacts and impacts on CERES and the Creek Corridor. Objectors who were party to the previous VCAT appeal also raised concerns that the proposal did not adequately respond to the VCAT decision. 

A Planning Information and Discussion meeting was held on 13 June 2018 and attended by Cr Dorney, Cr Riley, 2 Council Planning Officers, representatives for the applicant and approximately 9 objectors. The meeting provided an opportunity to explain the application, for the objectors to elaborate on their concerns, and for the applicant to respond. No amendments to the plans arose as a result of the meeting. 

The report details the assessment of the application against the policies and provisions of the Moreland Planning Scheme, along with an assessment of how the proposal responds to the commentary in the previous VCAT decision. 

On 4 July 2018 the permit applicant lodged a review at the Victorian Civil and Administrative Tribunal (VCAT) against Council’s failure to determine the application. VCAT has scheduled a compulsory conference to be held on 4 October 2018 and a 5 day hearing commencing 19 November 2018.

Subject to conditions, it is considered that the proposal would adequately respond to the commentary provided in the previous VCAT decision and will adequately respect its context. It is therefore recommended that Council’s submission to VCAT be one of support for the application, subject to the conditions outlined in the recommendation.

	Officer Recommendation

That Council’s submission to VCAT be that Planning Permit Number MPS/2018/157 be issued for the development of the land to construct a part 5 and part 6 storey building with basement car parking and a roof deck, containing a shop and 75 dwellings; use of the land for dwellings; removal of vegetation and a reduction of the standard car parking requirement at 269 Stewart Street, Brunswick East, subject to the following conditions: 
Amended plans 

1.
Before the development commences, amended plans to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the plans will be endorsed and will then form part of the permit. The plans must be drawn to scale with dimensions and three copies must be provided. The plans must be generally in accordance with the plans advertised by Council on 4 May 2018, but modified to show:
a)
Modifications to levels 3 and 4 so that the wall of the building is setback a minimum of 11.5 metres from the east boundary and a consistent vertical setback is achieved across both levels. Any consequential modifications to the layout of the dwellings must ensure that each dwelling retains a functional layout in accordance with Clause 58.07-1 of the Moreland Planning Scheme.

b)
Apartments 2.08, 2.11 (excluding the balconies) and the northern bedroom of apartment 2.10 setback a further 2 metres from the north boundary, with any consequential modifications to the layout of the dwellings to ensure that each dwelling retains a functional layout in accordance with Clause 58.07-1 of the Moreland Planning Scheme.

c)
Apartments U.G03, U.G04, 1.15 and 1.16 amalgamated to create a single apartment on each level, with a minimum setback to the balcony (excluding planter boxes) of 9 metres from the north boundary and with planter boxes to the balcony edge to limit downward views.

d)
The first, second and third floor modified to provide vertical articulation generally above the residential entrance to Stewart Street (e.g. by modifying the timber battens and balconies to create a setback in this location).

e)
The northern wall of apartments 4.3 and 4.04 setback a minimum 34 metres from the northern boundary.

f)
At least 50% of dwellings complying with Standard D17 – Accessibility of Clause 58.05-1, including:

i.
The 1.2 metre wide clear path connecting from the entry all the way to the accessible bathroom and the primary part of the main bedroom (i.e. not just to the robe area); and

ii.
Where bathroom ‘design option b’ is used, ensure that the door is located opposite the shower.

g)
The materials and finishes amended to include the use of natural colours (muted blue-green greens, soft greys and browns) where they will be visible from the east. 

h)
The horizontal metal batten screen used as shading on the east elevation replaced with an adjustable patterned screen (i.e. a screen type with a more natural and less horizontal appearance and not fixed, to enable occupant control).

i)
A 1 metre wide landscape strip extending across the frontage of the site. No built form obstructions are to exist within this strip, the exception being a total of three paved footpath access points for the retail and residential tenancies and the driveway to the car park. 

j)
Service cabinets shown to the west of the residential entrance repositioned to integrate within the façade of the building. 

k)
Reconstruction of the public footpath in front of the subject site for the full length of the subject site.

l)
The finished ground level within the entire front setback of the development annotated as being constructed to the same finished ground level as the footpath.

m)
Provision of rumble strips across the vehicle accessway, at a setback of 1 metre from the southern boundary, to enhance driver awareness.

n)
The ground floor shop correctly depicted as 317 square metres in area, fully coloured blue and the partial internal walls deleted.

o)
The west elevation corrected so that the windows, planter boxes and screens match what is shown on the third floor plan.

p)
Provision of a planter box to the perimeter of the balcony of apartment 206, to limit downward views into the secluded open space of 225 Stewart Street.

q)
The fence on the west boundary adjacent to 255 Stewart Street annotated as being retained as per existing conditions.

r)
The proposed vehicle crossing with 1 metre straight splays on both sides commencing at the property boundary and finishing at the kerb in accordance with Council’s Standard Vehicle Crossing design.

s)
Deletion of one of the 2 car parking spaces abutting the eastern boundary of the northern car stackers to provide the remaining parking space with an additional 300mm width to open car doors against the adjacent wall as required by Clause 52.06 of the Planning Scheme, and to provide a 1500 millimetre wide accessway to the bicycle parking area as required by the Australian Standard for Parking Facilities – Bicycle Parking (AS2890.3) 2015.

t)
The ground floor bicycle storage room in the south-western corner of the site modified to:

i.
Ensure at least nine of the bicycle parking devices along one side of the room are designed to park bicycles horizontally (i.e. 1.8 metres long) in accordance with the Australian Standard for Bicycle Parking (AS2890.3).

ii.
Show the internal dimensions of the room and the bicycle parking spaces.

u)
Initiatives contained within the amended Sustainability Management Plan (SMP) required by condition 3 of this permit, including:

i.
Ceiling fans noted as provided for all dwelling bedrooms and living areas.

ii.
External shading devices (or overhangs where appropriate) to protect exposed north, east and west facing glazing from peak summer sun, which does not detract from desired winter heat loading. A section detail of the shading devices at a scale of at least 1:50 must be provided. 

iii.
The number of bicycle parking spaces to accord with the SMP.

iv.
End-of-trip bicycle facilities (lockers, shower, change room) for shop staff.

v.
Electric vehicle charging provided for at least 5% of all car spaces.

v)
Any modifications that may be required to address noise impacts, as identified in the Acoustic Report referenced at condition 7.

w)
Any modifications that may be required to align with the amended landscape plan required by condition 9 of this permit. 

Secondary consent

2.
The use and development as shown on the endorsed plans must not be altered without the written consent of the Responsible Authority. This does not apply to any exemption specified in clauses 62.01, 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless specifically noted as a permit condition.

Environmentally Sustainable Development 

3.
Prior to the endorsement of plans, the Sustainability Management Plan (SMP) prepared by Nick Bishop ESD, Revision 5 dated 8 February 2018, must be amended by a suitably qualified environmental engineer or equivalent to the satisfaction of the Responsible Authority to address the following:

a)
Preliminary energy modelling (i.e. NatHERS assessment) for all of the dwellings which demonstrates that the 7.5 stars average target can be achieved. The modelling must model all dwellings within the development or accurately represent them. The modelling must stipulate the individual cooling loads, heating loads and star ratings for each dwelling. Samples of the modelled dwellings using the relevant software (i.e. FirstRate) must also be included to ensure consistency with the final planning drawings.

b)
A commitment to best practice commercial energy performance (10% minimum above the National Construction Code (NCC)), relating to glazing, insulation and the HVAC system. (The 10% Section J is not to be achieved by the on-site solar PV and is to be achieved by the building fabric). This must include an updated preliminary glazing calculator.

c)
A commitment to achieving a 20% improvement upon NCC minimum lighting requirements for the commercial space and common area lighting. 

d)
Confirmation of provision of shut-down/green-switches for apartments.

e)
Ceiling fans for living areas (as well as bedrooms).

f)
Commitment to installing fly screens for dwelling windows (unless justification is provided that the fly screens will reduce desired winter heat-loading by an unacceptable amount - clearly supported and backed up, with clear applicability to the design and individual windows noted).

g)
Future electric vehicle charging provided for all car spaces (i.e. a central distribution board connected to an embedded network to allow individual chargers to be installed depending on the purchased electric vehicle).

h)
Taps increased to a minimum WELS of 5 stars. 

i)
The stormwater management response amended to include:

i.
A catchment plan showing how the nominated roof areas will drain to the rainwater harvesting tank(s). 

ii.
Clearly identify which surfaces are permeable and impermeable. 

j)
The Waste assessment amended to include reference to the Waste Management Plan and the inclusion of a dual chute waste system on each floor (i.e. the chute allows waste to be directed to a general waste bin or a recycling bin).

k)
An amended BESS report which:

i.
Includes the changes to the overall SMP within this condition.

ii.
Accurately reflects the size of the commercial area.

iii.
Claims only Innovation credits in accordance with the BESS ‘Tool Notes’ Innovation guidelines. 

Where alternative Environmentally Sustainable Design (ESD) initiatives are proposed to those specified in this condition, the Responsible Authority may vary the requirements of this condition at its discretion, subject to the development achieving equivalent (or greater) ESD outcomes in association with the development.

When submitted and approved to the satisfaction of the Responsible Authority, the amended Sustainability Management Plan (SMP) and associated notated plans will be endorsed to form part of this permit. 

All works must be undertaken in accordance with the endorsed Sustainability Management Plan to the satisfaction of the Responsible Authority. No alterations to the SMP may occur without the prior written consent of the Responsible Authority.

4.
Prior to the occupation of either the dwellings or commercial premises which forms part of the development approved under this permit, a report from the author of the Sustainability Management Plan, approved pursuant to this permit, or similarly qualified person or company, must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm that all measures specified in the SMP have been implemented in accordance with the approved Plan. Specific details confirming the ESD measures have been implemented must be included, such as:

a)
Evidence that the dwellings achieved the committed and modelled NatHERS rating of 7.5 stars average or higher. 

b)
Evidence that the shop achieved an improvement of 10% or greater above minimum Section J requirements for building fabric and 20% for lighting. 

c)
Lighting controls have been implemented, including sensor lighting within buildings and outside the buildings.

d)
Water efficient fixtures, fitting and appliances have been installed.

e)
Construction and waste management targets (including for construction and demolition waste and reuse of materials on site) occurred.

f)
Materials with improved sustainability were used (including targets for improved concrete, timber, tiles and steel).

g)
Internal materials, including paints, adhesives, sealants and flooring, adhered to the maximum levels of volatile organic compounds. 

h)
Sub-metering provisions were installed.

i)
The stormwater harvesting tank was installed and connected to uses and fittings as committed.

j)
The 18kW solar photovoltaic system was installed and connected to measurable uses within the building. 

k)
Any other ESD initiatives committed to or referenced in the SMP occurred and were installed or constructed. 

Waste management 
5.
Prior to the commencement of the development, the Waste Management Plan prepared by Ratio dated 28 February 2018 must be endorsed to form part of the permit. The Waste Management Plan must not be modified unless with the further written approval of the Responsible Authority.

6.
The Waste Management Plan approved under this permit must be implemented and complied with at all times to the satisfaction of the Responsible Authority unless with the further written approval of the Responsible Authority.

Noise attenuation

7.
Prior to the commencement of the development, the acoustic assessment prepared by Cogent Acoustics Revision 3 dated 26 February 2018 must be endorsed to form part of the permit. The acoustic report must not be modified unless with the further written approval of the Responsible Authority.

8.
The building must be constructed and thereafter maintained in accordance with the recommendations contained within the approved acoustic report to the satisfaction of the Responsible Authority. 

Landscaping and tree protection

9.
Prior to the endorsement of plans, the landscape plan prepared by John Patrick advertised by Council on 4 May 2018 must be modified to show:

a)
Any modifications to align with the plans for endorsement, in accordance with condition 1 of this permit.

b)
Any landscaping located directly in front of the CERES mosaic entry gate to be no greater than 400 millimetres in height at maturity.

c)
Any landscaping west of the vehicle access to be setback a minimum of one metre from the street boundary (excluding an area around each retained tree).

d)
Paving within the one metre setback from the southern boundary to match the level of the existing footpath and provide a smooth transition. 

e)
The paving south of the shop to be at least 2 metres wide.

f)
Paving at least 1 metre wide that connects the existing footpath to the shop between each retained tree.

g)
That all paved areas within the Tree Protection Zone of retained trees are constructed with permeable pavers at or above grade using root sensitive techniques to prepare the substrate. 
Once submitted to and approved by the Responsible Authority, the landscape plan will be endorsed to form part of the permit. The endorsed landscape plan must not be modified without the written consent of the Responsible Authority. 

10.
Prior to the issuing of a Statement of Compliance or occupation of the development, whichever occurs first, all landscaping works must be completed and maintained in accordance with the approved and endorsed landscape drawing to the satisfaction of the Responsible Authority. 

11.
Prior to the endorsement of plans, a Tree Protection Management Plan (TPMP) must be prepared in accordance with AS-4970 to protect the three trees on the site shown as being retained plus any impacted trees on adjoining properties. The TPMP must be to the satisfaction of the Responsible Authority and must include:
a)
Root sensitive techniques to be employed during substrate preparation and all paving within the Tree Protection Zone (TPZ).

b)
TPZ fencing in accordance with AS 4970-2009 erected and signed off by the Project Arborist before any works (including demolition) are undertaken.

c)
Branch protectors (foam padding) installed on branches that are at risk of impact from large vehicles entering and exiting the property during the redevelopment works.

d)
Any required canopy pruning to allow for construction of the upper levels of the development. Pruning must conform to AS 4373-2007.

e)
Details of prohibited works and activities within the TPZ.

f)
Details of how the health of the protected trees will be maintained throughout the redevelopment works (i.e. including irrigation and mulching).

g)
Hold points between the developer, construction team and Project Arborist on site, which must include: 

i.
Prior to demolition.

ii.
During excavation of the basement levels.

iii.
Prior to excavation and substrate preparation works within the TPZ for permeable paving areas.

iv.
Prior to the erection of any scaffolding within the TPZ for construction of the upper levels.

v.
Periodically during summer to ensure the trees are being adequately irrigated.

Once submitted to and approved by the Responsible Authority, the TPMP will be endorsed to form part of the permit. The TPMP must not be modified unless with the further written approval of the Responsible Authority.

12.
At all times during the development of the land, the trees identified for retention on the endorsed plans of this permit must be managed and protected in accordance with the endorsed TPMP.
Accessibility

13.
Prior to the endorsement of plans, the Access Report prepared by Architecture and Access dated 1 February 2018 must be modified to align with the plans for endorsement, in accordance with condition 1 of this permit. Once submitted to and approved by the Responsible Authority, the Access Report will be endorsed to form part of the permit. The endorsed Access Report must not be modified without the written consent of the Responsible Authority. 

14.
Prior to the occupation of any dwelling approved under this permit, a report from the author of the Access Report, approved pursuant to this permit, or similarly qualified person or company, must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm that all measures specified in the Access Report have been implemented in accordance with the approved Plan. 
Environmental auditing

15.
Prior to the commencement of construction or carrying out works pursuant to this permit, or any works associated with a sensitive use, or where no works are proposed, prior to the commencement of the permitted use, either:

a)
A Certificate of Environmental Audit for the land must be issued in accordance with Section 53Y of the Environment Protection Act 1970 and provided to the Responsible Authority; or

b)
An Environmental Auditor appointed under Section 53S of the Environment Protection Act 1970 must make a Statement in accordance with Section 53Z of that Act that the environmental conditions of the land are suitable for the use and development that are the subject of this permit and that statement must be provided to the Responsible Authority.

Where a Statement of Environmental Audit is issued for the land, the buildings and works and the use(s) of the land that are the subject of this permit must comply with all directions and conditions contained within the Statement.

Where a Statement of Environmental Audit is issued for the land, prior to the commencement of the use, and prior to the issue of a Statement of Compliance under the Subdivision Act 1988, and prior to the issue of an Occupancy Permit under the Building Act 1993, a letter prepared by an Environmental Auditor appointed under Section 53S of the Environment Protection Act 1970 must be submitted to the Responsible Authority to verify that the directions and conditions contained within the Statement have been satisfied. 

Where a Statement of Environmental Audit is issued for the land, and any condition of that Statement requires any maintenance or monitoring of an ongoing nature, the Owner(s) must enter into an Agreement with Council pursuant to Section 173 of the Planning and Environment Act 1987. Where a Section 173 Agreement is required, the Agreement must be executed prior to the commencement of the permitted use, and prior to the certification of the plan of subdivision under the Subdivision Act 1988. All expenses involved in the drafting, negotiating, lodging, registering and execution of the Agreement, including those incurred by the Responsible Authority, must be met by the Owner(s).

Prior to any remediation works being undertaken in association with the Environmental Audit, a ‘remediation works’ plan to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. The plan must detail all excavation works as well as any proposed structures such as retaining walls required to facilitate the remediation works. Only those works detailed in the approved remediation works plan are permitted to be carried out prior to the issue of a Certificate or Statement of Environmental Audit.

Development contributions

16.
Prior to the issue of a Building Permit in relation to the development approved by this permit, a Development Infrastructure Levy and Community Infrastructure Levy must be paid to Moreland City Council in accordance with the approved Development Contributions Plan. The Development Infrastructure Levy is charged per 100 square metres of leasable floor space and the Development and Community Infrastructure Levy is charged per dwelling. 

If an application for subdivision of the land in accordance with the development approved by this permit is submitted to Council, payment of the Development Infrastructure Levy can be delayed to a date being whichever is the sooner of the following: 


For a maximum of 12 months from the date of issue of the Building Permit for the development hereby approved; or 


Prior to the issue of a Statement of Compliance for the subdivision.

When a staged subdivision is sought, the Development Infrastructure Levy must be paid prior to the issue of a Statement of Compliance for each stage of subdivision in accordance with a Schedule of Development Contributions approved as part of the subdivision.
Public Transport Victoria conditions

17.
The permit holder must take all reasonable steps to ensure that disruption to bus operation along Stewart Street is kept to a minimum during the construction of the development. Foreseen disruptions to bus operations and mitigation measures must be communicated to Public Transport Victoria 14 days prior.

18.
Unless otherwise agreed in writing with Public Transport Victoria, prior to the commencement of the access works along Stewart Street, any alteration to the existing kerb alignment must be provided in the form of engineering drawings to Public Transport Victoria for review and approval and must be to the satisfaction of Public Transport for Victoria.

General conditions 

19.
Prior to the occupation of the development, all parking spaces are to be marked with the associated apartment or commercial tenancy number to facilitate management of the car park to the satisfaction of the Responsible Authority.

20.
Prior to the occupation of the development, access to the site, including any vehicle crossover and ancillary road and road drainage works must be constructed in accordance with the requirements of the Responsible Authority (Moreland City Council, City Infrastructure Department).

21.
Prior to the occupation of the development, any existing vehicle crossing not to be used in this use or development must be removed and the kerb and channel, footpath and nature strip reinstated to the satisfaction of the Responsible Authority (Moreland City Council, City Infrastructure Department).

22.
Prior to the occupation of the development, any Council or service authority pole or pit within 1 metre of a proposed vehicle crossing, including the 1 metre splays on the crossing, must be relocated or modified at the expense of the permit holder to the satisfaction of the Responsible Authority and the relevant service authority.

23.
Any public footpath that is reinstated must have a crossfall slope of 1 in 40 (2.5%) from the top of kerb.

24.
Prior to the occupation of the development, all boundary walls must be constructed, cleaned and finished to the satisfaction of the Responsible Authority.

25.
Prior to the occupation of the development all telecommunications and power connections (where by means of a cable) and associated infrastructure to the land (including all existing and new buildings) must be underground to the satisfaction of the Responsible Authority.

26.
All stormwater from the land, where it is not collected in rainwater tanks for re-use, must be collected by an underground pipe drain approved by and to the satisfaction of the Responsible Authority (Note: Please contact Moreland City Council, City Infrastructure Department).

27.
Prior to the occupation of the development, the existing public drain that will be removed by the building works must first be replaced by a 300mm diameter drainage pipe from the point where the stormwater discharge enters this site from the adjacent development at 209-255 Stewart Street, to the discharge point in the north-eastern corner of this site. The new public drain must be constructed to plans approved by and under the supervision of the relevant drainage authority. 

28.
All pedestrian lighting external to the building must be no higher than 1.2 metres above ground level so that no direct light is emitted onto adjoining property to the satisfaction of the Responsible Authority.

Expiry 

29.
This permit will expire if one of the following circumstances applies:

a)
The development is not commenced within 2 years from the date of issue of this permit.

b)
The development is not completed within 4 years from the date of issue of this permit.

c)
The use is not commenced within 4 years from the date of issue of this permit.

The Responsible Authority may extend the period referred to if a request is made in writing before the permit expires or:


Within 6 months after the permit expires to extend the commencement date.


Within 12 months after the permit expires to extend the completion date of the development if the development has lawfully commenced.


REPORT

1.
Background

Subject site 
The subject site is located on the northern side of Stewart Street in Brunswick East, approximately 115 metres east of Nicholson Street at the intersection with Roberts Street to the south. 

The site is predominantly rectangular in shape, has a frontage to Stewart Street of 47.31 metres, a maximum depth of 72.07 metres and an overall site area of approximately 3,512 square metres. There is a 3 metre wide drainage and sewerage easement on the northern boundary and part of the western boundary. The site has a fall of approximately 2.1 metres from the front to the rear. 

The site currently contains a double storey brick building used for commercial purposes and a vehicle store. There is a crossover and driveway on the eastern side of the site. There are four mature trees within the Stewart Street front setback, with other scattered but insignificant vegetation across the balance of the site. 

There are no restrictive covenants indicated on the Certificate of Title.

Surrounds

The surrounding area is predominantly residential, with dwellings ranging from single to 2 storey in scale, frequently on small lots. To the immediate south and west of the site are examples of 3 storey residential development. 

The immediate interfaces are summarised as follows:


North: Dwellings located at 39 to 51 Kingfisher Gardens back onto the rear boundary of the site. The dwellings are predominantly double storey in scale and typically have small areas of secluded private open space that face the site.

West: The land to the west has been developed with a series of 3 storey townhouses. The immediate interface with the subject site includes a mix of wall on boundary, accessways, balconies and small secluded open spaces. 

East: Abutting the eastern boundary is a car park associated with the CERES Community Environment Park (CERES) located within the Merri Creek Open Space corridor. Beyond the car park, CERES contains a market, grocery, café, community kitchen, nursery and gardens. Further east is the Merri Creek along with a walking/cycling path. 


South: Three storey attached townhouses on the southern side of the street. 

A locality and objector map forms Attachment 1.
Planning Permit history 

Planning permit application number MPS/2016/734 seeking the construction of a 6 storey building with basement car parking containing one shop and 109 dwellings was refused under delegation on 17 March 2017. The grounds of refusal related to neighbourhood character, lack of employment generating uses, insufficient landscaping, amenity impacts and poor internal amenity.
The applicant lodged an appeal against Council’s refusal to grant a planning permit to the Victorian Civil and Administrative Tribunal (VCAT), with 6 of the 59 objectors to the application becoming parties to the appeal. 

A mediated proposal for 90 dwellings was supported in principal by all parties in attendance at a VCAT compulsory conference held on 26 June 2017. However, Council at its 26 July 2017 Urban Planning Committee, determined not to support this mediated agreement and the application proceeded to a full hearing at VCAT. 

The proposal considered by VCAT was for 100 dwellings, which was part-way between the original set of plans refused by Council and the mediated proposal. 

VCAT ultimately upheld Council’s decision on the basis that the proposal failed to provide an acceptable response to the site’s context. VCAT did however consider that a building of up to 6 storeys may be able to be accommodated, subject to a number of changes. This is detailed further in section 4 of this report. 

VCAT’s decision forms Attachment 3.

The proposal

The proposal is summarised as follows:


Construction of a part 5 and part 6 storey (plus roof deck) building, with a maximum building height to the top of the lift overrun of 20.05 metres;


75 dwellings (1 x one-bedroom, 46 x 2 bedroom and 28 x 3 bedroom);


1 x 317 square metre shop (Note: the plans appear to show an error with regard to the size and depiction of the shop. This can be corrected via a condition of the recommendation);


Vehicle access via a 6.1 metre wide crossover and accessway at the south-east side of the site frontage;


Provision of 106 car parking spaces, split between a semi-basement and one full basement level;


Provision of 149 bicycle spaces;


715 square metres of communal open space, split across the ground floor and a roof terrace; 


A mix of contemporary building materials, including bagged bricks, metal sheet cladding, render, timber look cladding and metal and timber battens; and


Removal of vegetation including one tree within the front setback. 

The development plans form Attachment 2.

Statutory Controls – why is a planning permit required?

	Control
	Permit Requirement

	Commercial 1 Zone


	Clause 34.01-4: A permit is required to construct a building or construct or carry out works.

Clause 34.01-1: A permit is required for the use of the land for ‘dwelling’ because the frontage at ground level exceeds two metres. 

A shop is a section 1 use in the zone, meaning that a permit is not required for this use. 

	Overlays
	Clause 42.01-4: A permit is required to construct a building, carry out works and remove vegetation in the Environmental Significance Overlay. 

	Particular Provisions 
	Clause 52.06: A permit is required to reduce the car parking requirement from 114 spaces to 108 spaces (eight space reduction associated with the shop). 


The following overlays and particular provisions of the Moreland Planning Scheme are also relevant to the consideration of the proposal:


Clause 45.03: Environmental Audit Overlay;


Clause 45.06: Development Contributions Plan Overlay (Schedule 1). A condition of the recommendation requires payment of the DCP levy prior to the issue of a Building Permit for the development;

Clause 45.09: Parking Overlay. The parking overlay means that the ‘Column B’ rates in the table to Clause 52.06 apply. As a result, no visitor car parking is required for the development. Separately, the Column B requirements are removed under VC148 as the site is located in a Principal Public Transport area;


Clause 52.34: Bicycle Parking. The requirements of this Clause have been met;


Clause 58: Apartment Developments. 

Aboriginal heritage

The Aboriginal Heritage Act 2006 and Aboriginal Heritage Regulations 2007 provide for the protection of Aboriginal places, objects and human remains in Victoria.

While the site is close to a waterway, the permit applicant has supplied evidence that the land has been subject to significant ground disturbance and is therefore not an area of Cultural Heritage Sensitivity. No cultural heritage management plan was therefore required. Council officers are satisfied with the level of evidence provided, particularly having regard to the extent of structures and concreted surfaces that currently occupy the site. VCAT did not raise the need for a Cultural Heritage Management Plan in their earlier decision. 

2.
Internal/External Consultation

Public Notification

Notification of the application has been undertaken pursuant to Section 52 of the Planning and Environment Act 1987 by:


Sending notices to the owners and occupiers of adjoining and nearby land, the Merri Creek Management Committee and all objectors to application MPS/2016/734; and

Placing a sign at the frontage of the site.

Council has received 49 objections to date. A map identifying the location of objectors forms Attachment 1. 

The key issues raised in objections are:


Overdevelopment and too many dwellings; 


Neighbourhood character;


Height;


Traffic, including safety and location of vehicle access point;


Parking, including use of car stackers; 


Amenity impacts, including:


Setback from north;


Loss of light and impact on solar panels;


Overshadowing; 


Overlooking;


Visual bulk; and


Residential noise


Infrastructure;


Impact on CERES and Merri Creek Open Space Corridor;


Removal of vegetation and impact on trees;


Impact on CERES mosaic entrance by landscaping; 


Construction impacts;


Waste and emergency services access;


Impact on views; 


Insufficient commercial space given commercial zoning; 


Insufficient policy support;


Does not adequately address VCAT decision;


Advertising inadequate; 


Fence height; and 


No contribution to public realm (footpath).

A Planning Information and Discussion meeting was held on 13 June 2018 and attended by Cr Dorney, Cr Riley, 2 Council Planning Officers, the applicant and approximately 9 objectors. The meeting provided an opportunity to explain the application, for the objectors to elaborate on their concerns and for the applicant to respond. No amendments to the plans arose as a result of the meeting.

Internal/external referrals

The proposal was referred to the following external agencies and internal branches/business units:

	External Agency
	Objection/No objection

	Transport for Victoria
	No objection subject to conditions included in the recommendation.


	Internal Branch/Business Unit 
	Comments

	Urban Design Unit
	No objections were offered to the proposal subject to modifications, which are addressed by conditions detailed in the recommendation. 

	Development Advice Engineer
	No objections were offered to the proposal subject to modifications, which are addressed by conditions detailed in the recommendation. The amended location of the vehicle access was supported. 

	Environmentally Sustainable Design (ESD) Unit
	No objections were offered to the proposal subject to modifications, which are addressed in the conditions detailed in the recommendation.

	Open Space Design and Development Unit
	No objections were offered to the proposal subject to management of tree protection, which are addressed by conditions detailed in the recommendation.


3.
Policy Implications

Planning Policy Framework (PPF)

The following State Planning Policies are of most relevance to this application: 

Clause 11 Settlement


Clause 12.01 Biodiversity


Clause 12.05 Significant environments and landscapes

Clause 13.04 -1S Contaminated and potentially contaminated land


Clause 13.05 Noise


Clause 13.06 Air quality


Clause 15.01 Built Environment


Clause 15.02 Sustainable Development


Clause 15.03 Heritage


Clause 16.01 Residential development


Clause 17.02 Commercial

Local Planning Policy Framework (LPPF)

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) and the following Local Planning Policies are of most relevance to this application: 
Municipal Strategic Statement:


Clause 21.01 Municipal Profile


Clause 21.02 Vision


Clause 21.03-3 Housing


Clause 21.03-4 Urban Design, Built Form and Landscape Design


Clause 21.03-5 Environmentally Sustainable Development


Clause 21.03-6 Open Space Network

Local Planning Policies:


Clause 22.01 Neighbourhood Character


Clause 22.03 Car and Bike Parking and Vehicle Access


Clause 22.07 Development of Five or More Storeys


Clause 22.08 Environmentally Sustainable Design

Planning Scheme Amendment C167

Planning Scheme Amendment C167 proposes, among other things, to insert policy neutral and consolidated reference documents for the Brunswick and Coburg Activity Centre and delete superseded reference documents. The consolidated Brunswick Structure Plan reference document identifies the subject site as being outside of the Activity Centre and nominates Stewart Street as a key pedestrian street. 

The amendment has been adopted by Council and was lodged with the Minister for Planning for approval on the 14 April 2018. While the amendment is yet to be implemented into the Scheme, it carries weight as ‘seriously entertained’ planning policy. This amendment is considered at section 4 of this report. 
Relevant Council resolutions - Planning Zones - Properties without specific height guidance (DED108/17)

Council has previously acknowledged that the subject site and other anomaly sites within the municipality lack clear height guidance. Council’s City Strategy and Design Branch are investigating the use of planning tools to provide appropriate direction for properties currently without specific built form guidance. Council resolved to receive a report in the 2018/2019 financial year that will recommend appropriate built form guidance for these sites, in order to inform a future amendment to the Moreland Planning Scheme. In light of the early status of this work, it is unable to inform any decision on this application. 

Is there a repeat of the appeal principles? 

In accordance with VCAT case law, substantial weight must be given to VCAT’s previous decision. VCAT has provided commentary about the tests that are relevant when considering repeat appeals. These are whether the repeat is appropriate due to: 

Significant or material changes to the application itself which address the primary reasons for the previous proposal being refused;


Significant or material changes in the circumstances of the land or its surrounds;


Significant or material changes in planning controls and policy; and/or


Significant or material changes in the interpretation of the facts or law relevant to VCAT’s consideration.

Whilst there have not been any significant changes in the site and its context since the decision of VCAT in 2017, there have been substantial amendments to the plans aligned to respond to the issues and recommendations contained throughout VCAT’s determination. There have also been some changes to planning policy. 

The changes to the proposal, and its response to VCAT decision and planning policy as it applies at the time of writing this report are considered in detail in section 4 of this report. 

Human Rights Consideration

This application has been assessed in accordance with the requirements of the Planning and Environment Act 1987 (including the Moreland Planning Scheme) reviewed by the State Government and which complies with the Victorian Charter of Human Rights and Responsibilities Act 2006.
4.
Issues

In considering this application, regard has been given to the State and Local Planning Policy frameworks, the provisions of the Moreland Planning Scheme, the previous VCAT decision, objections received and the merits of the application. 

Does planning policy support development at this scale in this location? 

VCAT recognised that the site is within a Commercial 1 zone however that this alone does not mean that a building of a height of 6 storeys is acceptable and that the height must be influenced by a contextual analysis of the site and development opportunities, particularly given the lack of clear policy direction.

VCAT however concluded that:

41
We have considered each of the interfaces that this site has together with the concerns expressed in the submissions of the Council, CERES and the residents. We have reached the conclusion that a building up to six storeys in height may be possible on this site, but this particular design is not an acceptable response to its context

The design response continues with a development of a height up to 6 storeys in part however amended to represent the recommendations arising from VCAT’s determination.

Council’s Local Neighbourhood Character Policy provides guidance on the preferred form of residential development. However the policy at Clause 22.01-3 is silent on the subject site because it is in a Commercial 1 Zone outside of an Activity Centre. 

The most relevant policy guidance for the site can be found under Clause 22.01-3 which applies to commercial and mixed use zone areas in local activity centres not designated for growth. Whilst not technically applicable, it remains the most relevant tool for considering the question of height and was considered as part of the assessment of the previous application: 

Ensure building height does not exceed three storeys unless it can be demonstrated that the site is large enough to allow the visual impacts of the development to be mitigated through the design response. In such cases, the building height at the interface with adjoining properties and at street frontages should be no more than three storeys.

In this instance, the site is unique in its size (3512 sqm) enabling an individual design response which mitigates the visual impact on adjoining sites.

The Neighbourhood Character Policy has not changed since the determination of the previous application by VCAT. It is acknowledged that the discussion of policy basis for overall height in VCAT decision focussed not on Clause 22.01 but the shifting policy framework of Amendment C167 and the Brunswick Structure Plan.

It is noted that the subject site continues to sit outside of an Activity Centre within the Strategic Framework Plan at Clause 21.02 to the Moreland Planning Scheme. This remains unchanged from the previous application to the current application. 

Amendment C167 was underway during the consideration of the previous application VCAT made clear that ‘we have given consideration to this Amendment’ though in doing so, gave limited weight in its assessment commenting that Amendment C167 is not particularly helpful in providing any guidance about the future development potential of this site, CERES’ or the surrounding neighbourhood. Notably VCAT found that there was a lack of clear direction in the planning scheme, its reference documents and proposed planning scheme amendment and instead relied on a contextual approach. Even though the site was not within an Activity Centre under Clause 21.02, VCAT came to the conclusion that the site may still be able to accommodate a building up to 6 storeys in height. 

The principal change in planning policy affecting the land relates to how this site is treated within the Brunswick Structure Plan reference document. 

The Brunswick Structure Plan 2010 and a 2012 addendum are currently reference documents to the Planning Scheme to be updated through proposed Amendment C167. These place the subject site within the Activity Centre and nominate a preferred maximum height of 4 storeys. This is at odds with the Strategic Framework Plan at Clause 21.02 of the Moreland Planning Scheme which does not place the site within an Activity Centre. Notably, VCAT made it clear that what is in the Scheme is to be given greater weight than a reference document. This includes any replacement reference document that may arise from Amendment C167. VCAT’s previous decision was therefore informed by an assessment that the site was not included within an Activity Centre. 

Since the VCAT hearing on the previous application, Amendment C167 as submitted to the Minister, has now been revised to clarify that while the subject site forms part of the Brunswick Structure Plan area, it is not within the boundaries of the Brunswick Activity Centre where substantial growth and change is expressly encouraged. Whilst recognising it is not identified in an area for substantial growth, it provides no guidance in nominating a preferred height. The guidance on height then falls back to State Policy, the size of the site and contextual arguments.

Does the proposal adequately respond to its sensitive interfaces? 

The current proposal seeks to respond to the commentary within the VCAT decision to address VCAT’s reasons for refusing the previous application. 

The key interfaces that required the greatest consideration were to the east (CERES and the Merri Creek Corridor) and the north (adjacent to dwellings fronting Kingfisher Gardens). Each of these interfaces is therefore assessed in turn. 

There was no criticism of the western interface, except regarding overlooking, which is addressed by the new proposal. VCAT acknowledged that the siting and orientation of dwellings mean that this interface is less sensitive. 

Eastern interface 

VCAT determined that CERES forms part of the Merri Creek Corridor and therefore policy objectives seek to protect its amenity and recreational values. VCAT found that:

The proposed building will be clearly visible above the CERES administration buildings and its strongly horizontal form will provide an inappropriate backdrop to the natural setting. This situation is worsened by the fact that there is insufficient landscaping opportunities on the eastern side of this site to soften the proposed building form. In our opinion, changes are necessary to enhance the natural and visual character of the Merri Creek corridor when viewed from within the CERES Park.

Such changes should include a reduction in the depth of the upper floor, reducing its length from the Stewart Street frontage to no more than half the depth of the site. Other changes could include differing architectural styles and different materials and finishes, including natural materials or colours. There also needs to be enhancements to the proposed landscape treatment to increase the number of large trees along the eastern and northern boundaries to provide a filtering of views.

VCAT also commented that:

A significant setback should be incorporated at the eastern end, both from the Stewart Street frontage and the CERES entry gates, to provide separation between this development and the Merri Creek corridor. 

The current proposal makes the following key changes to address VCAT’s commentary: 


The basement has been setback between 6 and 7.6 metres from the eastern boundary (increased from between 1.7 and 4.2 metres), to allow improved deep soil planting areas along the entire eastern boundary; 


At ground floor, the setback to the main building line has doubled from 3 to 6 metres from the east; 


A minimum setback of 4 metres is provided from Stewart Street, to enhance visibility of the CERES entry gate (previously the eastern edge of the frontage was setback 1.9 metres at ground floor and the first and second floor were located on the southern boundary);


The upper floor (level 4) has been setback further from all boundaries, such that it is centralised although it still extends beyond half the depth of the site referenced by VCAT. Specifically, the setbacks at this level have been increased (measured from the closest point to the boundary, including balconies) from:


15.2 metres to 25.5 metres from the north boundary; 


5 metres to 9 metres from the east boundary; and 


3 metres to 8.6 metres from the south boundary. 


Seven large canopy trees (with mature heights varying from 10–30 metres) are now proposed along the eastern interface. 

The proposed increase in setbacks are considered to be meaningful changes that substantially address the commentary provided through the VCAT decision. 

The development will still be clearly visible from vantage points within CERES and the Merri Creek corridor. While it is likely that it will be substantially screened by the proposed vegetation over time, VCAT made it clear that the built form must also be acceptable on its own. 

VCAT also suggested using natural materials and finishes to soften the built form and this has not been adequately addressed in the current proposal. Despite the various increases in setbacks discussed above, the appearance of the proposal is considered to remain unacceptably prominent when viewed from the east. Conditions of the recommendation seek to address this by replacing the greys with more natural colours and the horizontal black metal batten screen with a more interesting varied patterned screen. Combined with a more recessive built form required by conditions of the recommendation, it is considered that the proposal will provide an acceptable response to the VCAT decision, the Environmental Significance Overlay and the CERES and Merri Creek interface. 

Northern interface 

With respect to the northern interface, VCAT found that the secluded open space of the Kingfisher Gardens houses are generally small with an outlook directly to the proposed building and that addressing visual bulk to this interface would require more than just compliance with Standard B17 (the Clause 55 standard for side and rear setbacks). VCAT commented that:

The width and height of the northern end of the proposed building is not an acceptable design response to the adjacent low scale residential area. For these reasons, the sixth level should be further recessed…

In addition, we find that space should be provided to allow a number of larger canopy trees to be provided in the setback to both contribute to an attractive outlook for the established houses and to contribute towards an appropriate background for the character of the Merri Creek corridor. 

We find this could be achieved by a general pull back of the built form including the basement; or it may be possible to provide courtyard style setbacks of sufficient size to allow one or two large canopy trees at the north west and north east corners of the development, as well as in a central location across the width of the building. This would create three opportunities for large tree planting. 

The current proposal increases setbacks from the north boundary (measured from the closest point to the boundary, including balconies) to the following extent: 


From 3.3 metres to 6.2 metres at the basement;


From 3 metres to 5 metres at ground floor (to the retaining wall);


From 4.1 metres to 6 metres at upper ground, first and second floor (balcony); and 


From 15.2 metres to 25.5 metres at Level 4 (being the top level referenced by VCAT).

However, it is considered that the development should address the requirements of VCAT’s recommendations in relation to the upper floor depth. A condition of the recommendation requires that the setback of the northern wall of the upper floor (level 4) be increased to 34 metres. This may result in dwelling 4.03 and 4.04 being reduced to 2 bedrooms.

At the second floor, the eastern and western corners of the main wall of the building are setback roughly the same distance as the previous application. In the centre, the setback has been increased by approximately 4 metres. While the central setback is positive, the corners appear more dominant than in the previous design because they are now located much closer to the lower levels. 

This has adverse impacts for the overall visual bulk of the building as viewed from the secluded private open spaces of Kingfisher Gardens dwellings as well as from the Merri Creek Corridor. It is therefore recommended that apartments 2.08, 2.11 and the bedroom of apartment 2.10 (excluding balconies) be setback a further two metres from the north boundary. 

At the third floor, the balconies are setback 10 metres rather than the previous 12.3 metre setback from the north boundary. This is because the balconies are larger. The main wall of the building is setback approximately one metre further than the previous application (approximately 15 metres), although the increase in setback at this level is less than the increase provided at lower levels. The proposed setbacks of both the balconies and walls of the third floor are acceptable on the basis that this level is well setback and the sightline diagrams indicate that it remains concealed when viewed from secluded open spaces of Kingfisher Gardens’ properties. 

In terms of landscaping, four large (mature height of 20-30 metres) and seven medium sized (10 metre mature height) canopy trees are provided within the northern setback. The existing vegetation along this boundary is not proposed to be retained. This is accepted because VCAT indicated support could be given to either removal of the existing vegetation and entirely new landscaping or a combination of new and existing vegetation. 

Is the presentation to Stewart Street appropriate? 

Compared to the previous application, the current proposal has relocated the vehicle access point to the eastern edge of the frontage. This has enabled the retention of all 3 mature gums (in lieu of only 2) near the western end of the frontage, a concept which was encouraged by VCAT. Conditions of the recommendation include a tree management plan to ensure that these trees can be successfully retained. 

The ground floor presentation is also considered to address VCAT’s comments about the design of the commercial frontages and the residential entry. At the eastern end, the increased street setback raises the prominence of the CERES entrance. 

However, changes to the design of the lower levels mean that the vertical articulation has been reduced from 3 components to 2. This vertical rhythm was one of the successful elements of the previous design, which responded to the streetscape. It is recommended that this rhythm be reinstated in the current design. 

The proposal maintains a 3 storey presentation to the street with setbacks to upper levels, a response that was generally supported by VCAT. However, because the lower levels have been further setback from Stewart Street, the two upper levels now have a staggered setback while ensuring that the upper levels have limited visibility from across the street. This creates a ‘wedding cake’ appearance that will be visible at long range views, which is not supported. From the south, this staggered setback is acceptable, because it balances the overall shape of the building as viewed from the east. However, it is recommended that a matching setback be provided to the third and fourth floors from the east boundary, to remove the stepped appearance as viewed from Roberts Street. This also has the benefit of further reducing the bulk and appearance of the building to the CERES interface.

Is the internal amenity of the proposal acceptable?

Since the previous application was determined, Clause 58 (Apartment Developments) has been introduced into the Planning Scheme. These provisions seek to improve internal amenity for new apartment buildings and now apply to this development. 

Overall, the proposal achieves a high level of compliance with these standards, including daylight to rooms, dwelling diversity and cross ventilation. 

Living room and bedroom sizes all meet or exceed the required dimensions for functional layout (when the minimum dimension is measured between the walls), except one. 

Similarly, balconies largely meet or exceed the minimum dimension and areas, with the exception of a small number of balconies that appear to include planter boxes (non-useable area) within the calculation. This minor variation is acceptable, particularly in light of the generous provision of communal open space. 

One of the objectives of Clause 58.04-1 (building setback objective) is to ensure that setbacks provide a reasonable outlook for new dwellings. The standard then states that developments should avoid relying on screening to reduce views.

Apartments U.G03, U.G04, 1.15 and 1.16 all have balconies that are screened to 1.7 metres to limit overlooking into the secluded open spaces of Kingfisher Gardens properties. While overall this is a relatively small proportion of apartments, this is considered to be a poor amenity outcome, particularly in light of the layout, which severely constrains views. 

In the previous application, the applicant’s expert recommended that the 1.7 metre screening be removed in favour of alternative screening types to improve amenity. This expert position was agreed with by VCAT. The current design and layout however does not provide a practical alternative to screening that would limit views while also improving amenity to these dwellings. As such, condition 1(c) of the recommendation proposes that these apartments be consolidated on each level, with a setback to the useable balcony of 9 metres and planter boxes to discourage downward views. 

Are there any unreasonable off-site amenity impacts?

Objectors raised a variety of amenity impacts, including overshadowing, overlooking, loss of light and impact on solar panels. In response to these concerns, it is noted that:


The proposal overshadows the secluded open space of 223 and 225 Stewart Street. From 10 am the shadow is confined to narrow areas of overshadowing to 225 Stewart Street resulting from the pergola structure to the balconies of dwellings 306 and 307. The extent of overshadow is similar to the previous application, which was not of concern to VCAT. 


Condition 1(p) requires that Apartment 206 be provided with a planter box to the perimeter of its balcony, to limit any downward views into the secluded open space of 225 Stewart Street. Subject to this condition, the proposal otherwise appropriately limits overlooking. 


The concerns regarding loss of light and impact on solar panels were raised by a resident of 256 Stewart Street, which is located on the opposite side of the street. As evidenced by the shadow diagrams, the proposal does not unreasonably impact on this property. 

Has adequate car and bicycle parking been provided? 

The table below outlines the car parking requirements for the development based on the provisions of Clause 52.06 of the Moreland Planning Scheme:

	Use
	Total spaces required
	Total Spaces Provided
	Reduction

	47 x 1 and 2 bedroom dwellings
	47
	47
	0

	28 x 3 bedroom dwellings
	56
	56
	0

	Shop 
(317 square metres)
	11
	3
	8

	Visitor
	0
	0
	0

	Total
	114
	106
	8


While the proposal meets the residential parking requirements, a reduction of 8 spaces associated with the commercial tenancy is proposed. This reduction has been supported by Council’s Development Advice Engineer, noting that 3 spaces are provided for employee or visitor use. Furthermore, 10 bicycle spaces are provided within the front setback, encouraging the use of alternative transport modes. 

The Moreland Planning Scheme requires consideration of the adequacy of loading and unloading facilities and any associated amenity, traffic flow and road safety impacts. Council’s Development Advice Unit have not raised concerns with the non-provision of a loading area, because the car spaces allocated to the shop allow for small-scale loading and unloading.
Residents are also provided with 139 bicycle parking spaces, which is well in excess of the statutory requirement and is almost two spaces per dwelling. 

Council’s Engineers require that one parking space must be deleted, due to the constraints of that space. Given the proximity of alternate modes of transport, this reduction of one resident space is acceptable.

Objectors have raised concerns about the use of car stackers due to concerns that the spaces are less convenient and therefore residents will not use them. VCAT however have accepted that car stackers are a legitimate form of car parking and are not a reason to refuse an application. It is noted that the stackers are located within the basement, ensuring there are no adverse amenity impacts arising from their use. 

What impact does the proposal have on car congestion and traffic in the local area?

A large number of objectors raised concerns regarding traffic in the area, particularly in light of the narrowness of the street; the number of buses that use the street; and the recent relocation of the tram terminus at the Nicholson/Blyth intersection, which has resulted in an increase in vehicles using Stewart Street as a shortcut to Blyth Street.

Traffic impacts were not raised as an issue by VCAT as part of the previous application, which had more car parking spaces. 

This application provides 33 fewer car parking spaces and Council’s Development Advice Engineer has not raised concerns regarding traffic generation. 

Is the vehicle access point appropriate? 

The location of the vehicle access point was a key issue that was debated as part of the previous application. The previous application located the vehicle access point at the western end of the frontage, which necessitated removal of a tree. Also, residents raised concerns about headlights shining into their dwellings. 

VCAT found that if Council’s engineers supported the relocation of the crossover to the eastern end of the frontage to enable retention of the tree, then this should occur. As the crossover has the support of Council’s engineers and has been realigned, it has also addressed the issue of headlights shining into dwellings as the crossover now sits opposite Roberts Street. 

The vehicle access point has been relocated from the western edge of the frontage to the eastern end, aligning with Roberts Street. Council’s Development Advice Engineer supports this because of the good views drivers have in the two directions that traffic is approaching. 

Transport for Victoria has also reviewed the design of the access, and can confirm that this does not present any issues for the bus stop south of the site, along Stewart Street or bus route 503.

Whilst CERES have raised concerns about vehicle and pedestrian conflicts, it should be noted that the new crossover is further east than the current crossover, with a landscaped area providing a transitional space. 
What impact does the proposal have on cycling, bike paths and pedestrian safety, amenity and access in the surrounding area?

Stewart Street is identified as a ‘key pedestrian street’ within the Brunswick Structure Plan and as such, enhancing pedestrian safety and amenity is important. Equally, VCAT recognised the importance of enhancing the visibility of the CERES entrance and criticised the previous design, which proposed a zero setback to Stewart Street at the eastern edge of the frontage.

While the current proposal now improves visibility of the CERES entry gate through a larger building setback, the proposed landscaping will partly obscure the mosaic entrance. It is recommended that the landscape plan be modified to provide only low level landscaping in this location. 

In addition, condition 1(i) and (j) of the recommendation requires that any built form (such as the service cabinets) be setback a minimum of one metre from the south boundary and that new paving be constructed to the same level as the existing footpath, to effectively provide an informal widening of the narrow footpath. This will enhance pedestrian amenity along this key pedestrian route.

In terms of safety, it is recommended that the vehicle access point be modified to include rumble strips, to enhance driver awareness.

Is the proposal accessible to people with limited mobility? 

Objective 9 of Clause 21.03-3 (Housing) of the Moreland Planning Scheme is to increase the supply of housing that is visitable and adaptable to meet the needs of different sectors of the community. Strategies to achieve this include encouraging all dwellings to be visitable and a proportion of dwellings to be easily adapted to be lived in by people with limited mobility. Clause 21.03-3.1 requires consideration of the Livable Housing Design Guidelines in the assessment against objective 9. 

Standard D17 - Accessibility from Clause 58 requires 50% of dwellings to meet a set of design standards that ensure dwellings meet the needs of people with limited mobility. While the advertised plans claim that 51% of dwellings meet the standard, it is noted that on several occasions, the 1.2 metre wide clear path does not connect all the way to the accessible bathroom or the main part of the bedroom. This is often the case where there is a long hallway with a robe separating the rest of the dwelling from the bedroom or bathroom. On other occasions, the bathroom design varies slightly from the standard requirements. The access report submitted with the application does not make it clear whether or not these are acceptable outcomes. As such, conditions of the recommendation require the nominated accessible dwellings to be modified to comply with the Standard. 

Does the proposal incorporate adequate Environmentally Sustainable Design (ESD) features?

The proposal provides a high level of Environmentally Sustainable Design. In particular, the following commitments have been made: 


An average NatHERS rating of 7.5 stars;


18 kw solar PV system;


A gas-free, all-electric development; 

A centralised heat pump;

15,000 L rainwater harvesting tank for reuse within the building; and


Approximately 715 square metres of communal open space including areas for food production and external clothes drying. 

Council’s ESD unit is supportive of the proposal, subject to conditions to further enhance certain aspects of the design. It is noted that the average energy rating commitment has been increased from 7 to 7.5 stars compared to the previous proposal. This is excellent, however it will need to be backed up by appropriate modelling, which forms a condition of the recommendation. 

Is the site potentially contaminated?

The site is affected by an Environmental Audit Overlay. The applicant has submitted an environmental site assessment report detailing the extent of site contamination and confirming that the site would be appropriate for the intended uses subject to the completion of an Environmental Audit. A condition is therefore contained in the recommendation requiring an Environmental Audit to be undertaken before the development commences. This will ensure that the site is remediated to an appropriate standard to ensure the land is safe for future residents.

5.
Response to Objector Concerns

The following issues raised by objectors are addressed in section 4 of this report:


Neighbourhood character;


Traffic, including safety and location of vehicle access point;


Parking, including use of car stackers; 


Amenity impacts;


Impact on CERES and Merri Creek Open Space Corridor;


Removal of vegetation and impact on trees;


Impact on CERES mosaic entrance by landscaping; 


Insufficient policy support;


Does not adequately address VCAT decision; and


No contribution to public realm (footpath).

Other issues raised by objectors are addressed below.

Overdevelopment and too many dwellings

Objectors have raised concerns that the proposal is an overdevelopment of the site and that there are too many dwellings proposed.

While it is acknowledged that the proposal will result in an increase in residential density, there is no limit in the planning scheme on the number of dwellings. Instead, any proposal must be assessed against the relevant provisions of the Moreland Planning Scheme. Section 4 of this report provides a detailed analysis of how the proposal responds to relevant planning scheme provisions. 

Height 

In addition to general height concerns, which are addressed in section 4 of this report, objectors have raised concerns that the height is approximately one metre higher than the previous application. 

This height increase appears to have occurred as a result of higher floor to ceiling heights, required to improve internal amenity in accordance with Clause 58 requirements. 

In the context of a building of this scale, an additional 1 metre in height is not considered to result in any unreasonable impacts, particularly in light of the increased setbacks proposed. 

Residential noise

Concerns have been raised regarding the potential noise generated from the dwellings after occupancy. Residential noise associated with a dwelling is considered normal and reasonable in an urban setting. Any future issues of noise disturbance, if they arise, should be pursued as a civil matter. 

Infrastructure 

An objector concern was the impact of the dwellings on existing infrastructure. The site owner will be required to address infrastructure servicing demands of the additional dwellings as required by the various service agencies at the time of subdivision or connection of the development, including any service authority’s requirements to contribute to the cost of upgrading trunk infrastructure.

Construction impacts

Some noise and other off site impacts are inevitable when any construction occurs. 

Protection of adjoining properties and other construction management issues are not a planning matter. The owners of the land proposing to build have obligations under the Building Act 1993 to protect adjoining property from potential damage. Protection work is required at the discretion of the relevant Building Surveyor.

Pursuant to the Environmental Protection Act 1970 (s.48A(3)), the Environmental Protection Authority provides noise control guidelines for construction sites which sets working hours and noise management expectations. Council’s general Local Law 2018 (Part 10) requires that a Construction Management Plan must be prepared and approved by Council prior to the commencement of building works. This process will consider activities associated with the construction of the buildings and works on site. 

Waste and emergency services access

The design of the proposal does not inhibit waste and emergency services access. Waste will be collected in the basement by a mini-rear loaded waste truck, which can fit within the clearance heights proposed. With respect to emergency services, it is common practice for these vehicles to park in the street.

Impact on views

An objector has raised concerns about the impact of the development on views from Jones Park. While the Victorian Civil and Administrative Tribunal has recognised that views can be a relevant amenity consideration, it has also held that there is no right to a view. While views of the development from the Creek Corridor are relevant under the Environmental Significance Overlay (ESO), officers are satisfied that the view lines from Jones Park, 400 metres north-west of the site will not be adversely impacted upon as a result of the proposal. 

Insufficient commercial space given commercial zoning 

The proposed development provides a 317 square metre shop at the ground floor to Stewart Street. The previous application provided the same amount of leasable floor space, but it was split into four tenancies. The design of the current proposal means that either one larger tenancy can be provided or it could be split into multiple tenancies depending on demand. VCAT did not raise concerns with the amount of commercial floor space being provided by the previous application, only the way they had been designed. 

Advertising Inadequate

An objector raised concerns that the public notice on site became partially detached from its supports during the advertising period which made the sign less noticeable. 

In addition to the sign being placed onsite, public notice of this application included mailing letters to a total of 98 owners and occupiers of adjoining and nearby land, including all objectors to the original application. This exceeded the standard requirements of the Planning and Environment Act 1987. 

Council is satisfied that anyone interested and affected by the application has been provided with the opportunity to inspect the application and make a submission. This is evidenced by the number of objections received.

Fence height

An objector at 255 Stewart Street has raised concerns that the plans show a 2.6 metre fence height on the west boundary and has requested that the existing fence be retained. To address this, a condition of the recommendation requires the plans be amended to show retention of the existing fence in this location. 

6.
Officer Declaration of Conflict of Interest

Council officers involved in the preparation of this report do not have a conflict of interest in this matter.

7.
Financial and Resources Implications

There are no financial or resource implications.

8.
Conclusion

Subject to conditions, it is considered that the proposal would adequately respond to the commentary provided in the previous VCAT decision. It is therefore recommended that Council’s submission to VCAT be one of support for the application, subject to the conditions outlined in the recommendation.

Attachment/s

	1 
	Locality and Objector Map
	D18/270301
	

	2 
	Development Plans
	D18/270251
	

	3 
	VCAT Decision - 2017
	D18/304870
	


[image: image2.png]269 Stewart Street, Brunswick East

Location of Objectors to Application MPS/2018/157

ST T
Z % 5/1"‘9131‘4‘“1:’ zn,’ 22)f

Nt 177
L f

=0\,
e G LLLL e
\p2remed ==

RGZ1

148150

o
2
z
(9)
(7]
=)
(9)
I
S
z

Subject Site

Objector location (Note: 24 objectors located outside boundaries of map)





[image: image3.png]¢0’'L/0€091L

ARORAOS

8102/S0/ - 81ed

2S1/8L0Z/SAN ‘0N uoneoyddy
61 10 :139US Ue|d PaSIUAAPY
juswindo(Qg pasipaApy

.EZDW(.EK%

O4NI 3LIS

1SV3 MOIMSNNYE
10941S HemelS 692

~ 1SV3 ¥OIMSNNHE
13341S LHVM3ILS €92

nm._._M 193rans

sty

CISLKe
supjdoHq




[image: image4.png]R pdL/0Enal

2A0Tr0EL

enjoedsied

1873 yomeunig Jeens 1
weusdojeneqy

@S 622
1 PeXIN

8102/50/% - ®1eq
£51/8102/SAIN ‘0N Uoneoyjddy
6F 40 9p'193YS Ue|d PasiUBAPY |

1UaWNo0Q PaSRAPY|

3WIHOS ONINNYId ANVIIHOW
2861 LOV LNIANONIANT ONINNV 1]





[image: image5.png]~sndL/nEnal

2A0T¥0EL

a1 wewesag

rssmnm—"

WOvELLl 68/

|

192.8L8_ 20’6

190,061 v

% w

2

1973 ¥OMSUIG 18IS UGS 63T

Wewdojeneq) 6 PEXIN

12996 126

A

8102/S0/% 35
251/8102/SdIN ‘0N ol
6 40 01:}93S UEld PasiaAPY |

JUBLIN20( PaSILBAPY|

3W3HOS ONINNY1d ANVTIHON
/861 LOV LNIWNOXIANT ONINNVId

(SOVS LIHOVLS VO Y
[: (@1avsia 1) JOHS ¥ "ONI)
gL IN3n3sve

IR

1

WOLip88L 218q

LU 277

102,56 9v'6E

T puseey

S9loN as3




[image: image6.png]£00dL/0EN2L

2A0T¥0EL

UPid 00k PUNGID 1573 YOMEUIIE JeeNS UAMEIS 63T

Welddieneq 65 PO

Ao

T w0

i3

WOV.Ehollg 68

/‘/\/)\ahs::— N_.RM

o
NBNCING
=)





[image: image7.png]/0dL/0EN2t

2A0T¥0EL

ezl wos

PR ol PUNGID Jeddn

Ao

1973 SOIMEUNIE ‘16eiS UAMEIS 63T
Wewdojeneq) 65 PEXI

il

6848

WOvELaLLE

1S 1HYM3LS





[image: image8.png]“eandLnenal

ozl wos

g > UAg Jcold 151

2ANTYIEL
J |
. _® £k 8
_ -
1 b | | A
_
4 vy b —=
_
I!‘m — \_\i
3yl |
Az |
2 |
. | ]
. -
ki
!
E \_ \\\\\\ ]
e
! “th 58

Ao

1573 YOMEUIIE JeeNS UMEIS 63T
weusdojeneq) 65 PeXI

OGNV UTOND
ucis 30000
i)

LIV ATENG
auis G

000 00 30
300 YOMIARGIS TG

Bainus o

ome | owe ot owe | oowel kot ove
= el el
]
|
]
|
" amy B
L
R P 5]
in
2
B o
P B
e .
i
—
i

T RGTPARG 1EE |

z“';l

Hos T oL
FL sy
- A TNGa

N dasionD

102,56, 9v'6E

hu v
iS00

NN N
Lty

“HiB6T LOVANIINONIANT ONINNY Tl

v A

o
RBNOING
=

vaa

[ e e e

0 AL AL

NAONO BN





[image: image9.png]~Sh0dL/NENL

2A0T¥0EL

WO e ||

uAg Jcold pug.

WOELaLLE  C8LE

§ sce | suwmaruo
Ettere)

S22 uOLEL-8

oo o

v
!

fo

1020,

w3

HOMSUNI 18IS UGS 63T
weusdcjeneq 5 PAXIY

2 G NLLY HISUONGD

k)

i

i

| 1S/ LHVM3LS

n
i

\ FCINLIVLATING
7} Aauis o

Bainus o

T RGTPARG e |

o |

102,56, 9v'6E

ey

T ]

v

vaa

v
NBNCING
=)





[image: image10.png]SNLdL/0ENAt

2A0T¥0EL

ezl wos

U Joo Pig

=

1S 1HVYM3ILS |

WOV.ELeLlE 8L

g

1973 OMEUNIE ‘18AS UAMELS KT

weusdcjeneq 5 POXIY

N 0L TN
T3NCO AL T

0 G NLLY BN
ucis 30000
W

o

LIV ATING
aucis onca

s

7o T

...... s
sl ol mﬂi;}?%wg HIE
S v et ]
G
S 1P ' R
o N A— [PT— _
]
¥ e f it
e e e
oo [ !
g === a1
ot

T8Y

e

00001 30

Lhom

ais Tonca

NN N
gty

ey

 sansvsi

1

"

o
TNBNOING
=

vaa

I AL AL

NaOO BN





[image: image11.png]SLIdL/0eNat

2A0T¥0EL

ezl wos

> uAd 400l Uy

st s
o)

A

1973 OMEUNIE ‘188AS MG 6T

Wwetddieneq 65 PO

b 00N LY I3UONGS

ucis 3000
W

1S LHYM3ALS |
WOV EL.LLC  68'LE

AO06000000060060aD)

[ T

vy LIV HITEONGO

T REATG

=

i

Hos U oL
o
Jeatyion)

N N

Lhom

02,96, 9v'6E

 sansvsi

EeET)

“Hi86T OV LNINNGOYIANT ONINNY Tebiec

o
TNINCING
=

vaa





[image: image12.png]SCLdL/0eNak

2A0T¥0EL

uag e0mue] ooy

1273 HOIMEUIIE 16GAIS UAMEIS 63T
Wwedoionsq o5 PEXIN

‘r‘, | | H

oo L
3NCS AL TI0C0

1S 1HYM3ALS |
WwOV.EL.LLC  68'LE

b 00 NLLY B I3UONGO
ucis 3000
iy

vy LIV HITEONGO
2 Aaucis G

8102/50/% : 3eg)

OV E

TGS dIN oN toneoiddy

SUIANT ONINNY T

o
RBNCING
=

vaa





[image: image13.png]Seldl/0Enal

2A0T¥0EL

T 3 Jeels UAMEIS - UCIACI3 UGS
oSl mas

1573 YOMEUIIE JEeNS UMEIS 63T
weusdojencq) 65 PeXI

L el w2 sl s

G OO S

ey

Ere BT 1ot 2

iz

St s

8102/50/% : 212
/S1/8102/SdIN ‘0N uoeoyddy
61 40 81:193US Ueld PaSaAPY|

JUBWN20(Q PasIUBAPY |

3WIHOS ONINNY1d ANYTIHON
£861 LOV LNIWNOJIANT ONINNY 1|

;suvannoaaus T~

NN EN 1§
HEW MR R




[image: image14.png]SPIdL/0ENt

uopne 1973 OMEUNIE '16eIIS UAMEIS 63T
ueuideierd €5 pox)
s wetudoioneq) 630 PO
wovacse | JE— n 4 souer s |
s et SR i T T iRt
k 4 4 4 4 4 4 4

s fommt—wwm—F e + S i ST s tmmse a

|

£ g

m s ravowo e m

8102/S0/F - ®1eq
LS1/810Z/SAN “ON uoneayiddy
6% JO 61:193US UB|d PasIUaAPY/
JuBWNO0Q pasipeApY |

3WIHOS ONINNYId ANVIIHOW
/861 LOV LNIWNOJIANI ONINNY1d

zwu

o

v




[image: image15.png]SeIdL/NeNal =

2A0T¥0EL

ozl wes

oo UUeN

sguoiss L sawcisz
ettt

o,

1573 YOMEUIIE JeENS UMEIS 63T
weusdojencq) 65 PEXI

810Z/S0/v : 2lea

2S1/810Z/Sd “ON uojeolddy|

6¥ J0 0Z:199YS Ueld
jJusawinoo(Q pasiyaApYy |

JWIHOS ONINNY1d ANYTIHON
/861 LOV LNIJWNOYIANT ONINNVId

Auvonnoa aus ]





[image: image16.png]Sie} Ldl/ NeN2L = B U 19oM 1873 YOIMeUnIg 1eens UPMeLS 63T
uetudionsq) o9 pex)

20z Juewelensa een b

L n s v e n sz 4

U= e F——mmomno

R T d—smm— et
—=
b

8102/S0/t  31ed
1S1/8102/SdIN “ON uoneoyddy
6t 40 LZ193YS UBld PasiHaApy|
JuBWIND0(Q PasIUaAPY |

3W3HOS ONINNY1d ANYTIHON
/861 LOV LNINNOYIANT ONINNV1d





[image: image17.png]1973 ¥OMSUIG 18IS UMEIS 63T
weusdojeneq) 65 PeXI

S/ 1dL/0Enal s covaa e

2A0Tr0EL

Erssmm—"

wwn —

e

00 3oD.

v uclioes

Las oovas e
I dogan

0oL gsE
TS LEINALS hec 12

==
+

SN WIS RCIE S

—913 Gy oINS

Avonnos s

—I Cias w0 fovensa|

09 1av roLav

wiowal

" 810Z/S0/v : 2lea
2S1/810Z/SdI :ON uojedyddy|

6V 40 ZZ193US Ueld pasiaApY |
JUBWIN00Q PaSIUAAPY|

3W3HOS ONINNY1d ANVTIHON
/861 LOV LNIWNOXIANT ONINNVId





[image: image18.png]S21d1/0eN2L 3 aq ucnoes 1275 HOMEUNIE) ‘168N UAMEIS 63T
el wos wetdoioneq) 630 PO
20T rel
aq uopes
k n i 21 orrs. I 4
[T T T 0 T oAl 5 hesvowmmmor
. n 4 n 4
t wwse—F T + SLe 1 ST 1

fesor. w05 1

[

8102/S0/ 31
/S1/8102/SdIN ‘ON uoteoyddy
6 JO £2:193US UB|d PaSIUaAPY/|

JUBWINOOQ PasILaAPY/|

3W3HOS ONINNY1d ANVTIHON
/861 LOV LNIJWNOXIANT ONINNVId

TSI 3oVl 4008 YNWINGD.





[image: image19.png]S61d1/NEN2L e — [T Te—— W IS IS RS BT
2AnTrel 2L s Juewde|enad] 88 POXIN
X08 Y3AINYd - 2 Ijeq ueesos YOS Y3A 0021 - ¥ Ieq ueesos G HOS YOH 0N/ - ¥ Ieq ueeios V HOS UOH ML - ¢ Imeq ueers HOS Y3IA - e ueesos HOS UOH - | IMeq ueesos

Neos
NINGEH 1031

00000000000000000000

s
N TG

]EIDDEIDDDDDDDD&DDDDDDDDDDDDDD

33 uogoes

sy
T Gurs it JE R

s oo I 4
TS s 5 Y mmm

S AN YO N

et

8102/S0/ 31
1S1/8102/SdIN ‘N uoteoiddy
6% JO $Z:193YS UB|d PaSIURAPY/|

JUBWINOOQ PasILaAPY/|

3W3HOS ONINNY1d ANVTIHON
/861 LOV LNIJWNOYIANT ONINNVId





[image: image20.png]S02dL/NENDt

2A0T¥0EL

Wonzi wos

99 B 44 ucioes.

1573 %OMEUIIE JEENS UMEIS 63T

Wwetddieneq 65 PO

1ONYP2 30 THA NCALZS SHL N GINGINING
‘SOVEHONNENGHOL SHCCLHLYE NI SLHDEH NI Ll UUUH
g

AYILZ 30 THA NGALTS SHL N CNGSGNG LGN R
‘SACCASTI G SV ONUAT NI SIHOGH ONTIZ0 Gl U
‘SLHOGH ONTEO Gl oot

AN

(Uonanei3 UINGS [AUEIL)) DD Uoioes

(uohne[3 1573 |2wel)) 44 uchoes

Jouvaio o 3 oy
i AR

T
o s

—_—

B NG |

oon [
P

8102/S0/% * 8.
1G1/8102/SdIN 0N uoneoliddy|
6 JO GZ:193YS UB|d PaSIURAPY/|

JUBWNOOQ PasILaAPY|

IWIHOS ONINNYId ANVIIHON
/861 LOV LNINWNOXIANT ONINNV 1]

M\ .

=

i

o sccn

Fmusavg
Nalva
Wi




[image: image21.png]S1edl/0enat

2A0T¥0EL

wasaq
aehPuy eunubis - 12| H uchoes

S22 10 'S'C'd WOy WiBAQ SURUBLS - [ UCHoes

avman

1S pAmels
66216 "5 Gd Wioy UIABAq SuUBS- H Uoioes

. J

173 SOMEUNIE Jeens PAMIS 63T
Wewdojeneq) 65 PEXIN

1S pamels
122 40 Aucopa) 171 1oy wBA] eURUBS- | UCKReS

PO

|

e H e 1
ﬁ
|

8102/S0/ 31
/S1/8102/SdIN ‘ON uoteoyddy
6t 40 9Z:193US Ueld PasiaAPY|

JUBLIN20( PaSILBAPY|

3W3HOS ONINNY1d ANVTIHON
/861 LOV LNIWNOYIANT ONINNV1d

f t

7 ru%ﬂnu%m‘ﬂua
f

ﬁ

Feoven





[image: image22.png]RONMENT ACT 1987
NING SCHEME
16030/TP22s

13.04.2012

Z 92a

‘CERES ENVIRONMENTA





[image: image23.png]Se2d1/0endt|[ - = - i ——
2T el wemz i wws

wewdciened esn) PexIN

L33y, ¢ 1vmas

\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

LSU8L0T/SAN
6% JO 8Z1%US
Juaun:
3JWIHOS ONINNYd .,{w NOW
2861 LOV LNIJWNOYIANT SKINNYId





[image: image24.png]~ SradL/nenor
ANTHEL

wewdoiene 61 POXIN

133y;g
. lyy
\\\\\\\\\\\\\\\\\ e

LS1810T/SAN
6% JO 6Z1%3US
Juauwn:
3WIHOS ONINNYd .,{w MO
2861 LOV LNIWNONIANT SKINNYId





[image: image25.png]CERES ENVIRONMENTAL PAR}

16030/TP25s

13.04.2012

/]\ Soale 12001

Shedow Diggrem © 12n00n on 22nd

Septernber

s

Mixed Use Dovelopment
269 Stewert Street, Brunawick Eeat




[image: image26.png]Jequieides i 1973 YomeunIg 1eis UAMels 632
PUZZ o idg, & WABAQ MOPS wedcionsq 65N PEXIN

T szdLener|[ ) | e

2A0Tv0EL

i
&

[

INIHOS ONINNY
2861 LOV LNIJWNOMIANT D





[image: image27.png]| j— | :, A 2@“

E e T G o o o
[P — o ||| LY T BT BT BT =3
s e 2= Y o y i i i i
2 D it E | niks s o8 o}is
: 5o S meseelTmIT - | i a8 1
£ R =i w || |E W ] Gl e 2% e ol e 2
H M T ] 2 Hi i
H H ] T ey = ; m T2 B i S E Sinil! E
H H w32 o= s 2 M T 2 i :
Tl | 3| E 1 g __
I s o || & Lo | , HE I
Flliao R = H_—W JW ﬂﬁLJ |- P! BN
2 = mom g L = = e e
PR =i S8
¢ e oo, wim et \ =) ||
: 5 et B e o [
- = : R - - T 2 —
. [ RIS el (| ke,
10750 - ereql | £ = iy e
LS1/810Z/SAIN :ON| uoneaiiddy| P NYId ONAOUD ¥3MOT OL ¥343
10 1:198US - Wewnaoq posmBApY| | = [ s oo |l
INTHOS ONINNVIG JNVTIHON] Snasos v 7 e S i
2861 10V INJWNONIANT [ONINNYd] | 1T [ T T T T T T T T T1T——

NV1a 13131 GNNOWS ¥MOT

[—

o Jiv

R | [
o [HaofolH[E
ofo oo

ro R ] Fo i et PRl

i RO i B o B

P EL TR E

4.8

13341S LHVM3LS

i oo s S Y i
p— . e \ :
iz [ R L Ji Z oy
/
.
7

-] .-} ...

e
e J— :
e | =l o o ot :





[image: image28.png]VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL

ADMINISTRATIVE DIVISION

VCAT REFERENCE NO. P661/2017

PLANNING AND ENVIRONMENT LIST PERMIT APPLICATION NO. MPS/2016/734

CATCHWORDS

Up to six storey building; Retail premises and apartments; Planning control and policy expectations for
new development; Impact on adjacent residential properties; Visual bulk; Merri Creek corridor character;

Insufficient landscaping opportunities.

APPLICANT
RESPONSIBLE AUTHORITY
RESPONDENTS

SUBJECT LAND
WHERE HELD
BEFORE

HEARING TYPE
DATES OF HEARING
DATE OF ORDER
CITATION

Amend permit application

1

269 Stewart Street Pty Ltd
Moreland City Council

J & C Murphy, J Wanigasekera & others, Y
Lewis & others, S Fernando, M Sullivan,
CERES Incorporated, R O’Leary, A Pfeiler
and A Presser

269 Stewart Street, Brunswick East
Melbourne

Rachel Naylor, Senior Member
Stephen Axford, Member

Hearing
7,8 & 9 August and 1 September 2017
24 November 2017

269 Stewart Street Pty Ltd v Moreland CC
[2017] VCAT 1950

ORDER

Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil
& Administrative Tribunal Act 1998, the permit application is amended by
substituting for the permit application plans, the following plans filed with

the Tribunal:
a  Prepared by:
b  Drawing numbers:
¢ Dated:

Clarke Hopkins Clarke Architects
16030/TPO1f — 16030/TP28f inclusive
03.07.2017




[image: image29.png]2 Pursuant to section 127 and clause 64 of Schedule 1 of the Victorian Civil
& Administrative Tribunal Act 1998, the permit application is amended by
adding additional planning permissions:

e Reduction of the reduced car parking requirement for the retail land
uses; and

e Waiver of the loading bay requirement for the retail land uses.

No permit granted

3 Inapplication P661/2017 the decision of the responsible authority is
affirmed.

4 Inplanning permit application MPS/2016/734 no permit is granted.

P

Rachel Naylor Stephen Axford
Senior Member Member
APPEARANCES
For 269 Stewart Street Pty Ltd Mr C Canavan QC instructed by Minter
(the Applicant) Ellison. He called the following expert
witnesses:

e Ms C Peterson, town planner of Ratio
Consultants Pty Ltd;

e  Mr M Sheppard, urban designer of
David Lock Associates (Australia) Pty
Ltd;

e Ms C Dunstan, traffic engineer of
Traffix Group Pty Ltd;

e Mr ] Patrick, landscape architect of
John Patrick Landscape Architects Pty
Ltd; and

e Mr R Galbraith, arborist of Galbraith &
Associates'.

Mr Galbraith did not circulate an expert witness statement in accordance with the Tribunal’s
practice note. Rather, Mr Galbraith relied on a letter of advice he prepared on 30 August 2016 for
MDG Landscape Architects with an Addendum dated 23 September 2016. This letter was
circulated to all parties by Minter Ellison prior to the hearing because Mr Galbraith’s letter was
referred to in the evidence statement by Mr Patrick. Mr Canavan advised of his intention to call

VCAT Reference No. P661/2017 Page 2 of 25




[image: image30.png]For Moreland City Council Ms J Sharp of counsel by direct brief
(the Council)

For J & C Murphy Mr R Duncan

For S Fernando Ms S Fernando

For A Presser Mr A Presser

For Mr R O’Leary Mr O’Leary and Mr S Chang

For J Wanigasekera & others ~ Ms J Wanigasekera
For A Pfeiler Ms A Pfeiler

For CERES Incorporated Mr R Duncan, board member of CERES Inc.
and town planner / principal of Good City
planning consultancy

For Y Lewis & others No appearance

Mr Galbraith at the start of day 1 of the hearing. When Mr Galbraith was ultimately called to give
expert evidence on day 4 of the hearing, there was no objection to this from the other parties.
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[image: image31.png]Land description

Description of proposal

Nature of proceeding

Planning scheme

Zone and overlays

INFORMATION

The site is on the north side of the corner of
Stewart Street and Roberts Street in Brunswick
East.

It has a generally rectangular shape with a
width of about 47 metres and a depth of about
73 metres.

It has a 3m wide drainage and sewerage
easement along the north and part of the west
boundaries. The land falls approximately 2.1
metres from the south to the north.

The land contains a part one and part two storey
building used to store and display vintage cars
for chauffeur hire.

To construct a new building rising to a
maximum of six storeys in height. It contains
100 dwellings, four retail premises ranging
from 66 to 96sqm in area, 139 car spaces, 108
bicycle spaces. Communal garden areas are
proposed at ground and on the rooftop. The
maximum building height is about 19 metres.

Application under section 77 of the Planning
and Environment Act 1987 — to review the
refusal to grant a permit.

Moreland Planning Scheme

Commercial 1 Zone (C1Z)

Environmental Significant Overlay Schedule 1
— Merri Creek and Environs (includes Edgars,
Merlynston and Campbellfield Creeks) (ESO1)

Parking Overlay Schedule 1 — Mixed Use,
Residential Growth, Commercial and Activity
Centre Zones (PO1). POl states the number of
car parking spaces required for a use is
calculated using the reduced rate in Column B
of the table 1 of clause 52.06-5.

Environmental Audit Overlay

Development Contributions Plan Overlay
Schedule 1

VCAT Reference No. P661/2017

Page 4 of 25




[image: image32.png]Permit requirements

Relevant planning scheme
amendments

Tribunal inspection

Clause 34.01-1 To use the site for the purpose
of dwellings given the frontage at ground level
exceeds 2 metres in width in C1Z

Clause 34.01-4 To construct a building and to
construct or carry out works in C1Z

Clause 42.01-2 To construct a building and to
construct or carry out works and to remove
vegetation in ESO1

Clause 52.06-3 To reduce the number of car
spaces for the retail premises by 3 spaces

Clause 52.07 To waive the loading bay
requirement for the retail premises

Amendment C142 (as varied on 8 Feb 2017) —
To insert requirements for lightwells and
building separation into a local policy. This
amendment has been submitted to the Minister
for Planning for approval.

Amendment C167 — To insert updates to the
Brunswick and Coburg Activity Centre
Structure Plans into the planning scheme.
Notice was given to prescribed Ministers with
the closing date for submissions on 13 October
2017.

On 28 August 2017 we inspected the site and a
number of the surrounding properties
accompanied by representatives for the parties.

We also inspected the surrounding area,
including CERES and the Merri Creek corridor
alone (without representatives of the parties
present).
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WHAT IS THIS PROCEEDING ABOUT?

1

This case involves a large commercially zoned site located within an area of
East Brunswick that has differing zones, an overlay control, limited policy
aspirations and existing characteristics. The existing physical
characteristics include a variety of lot sizes, residential land uses, building
heights of one to three storeys, CERES Park and varying landscape
characteristics including the Merri Creek corridor. On the one hand, the
commercial zoning and proposed activity centre policy aspirations create
encouragement for significant development and change on this site. On the
other hand, the surrounding existing characteristics, the relevant planning
controls and other relevant planning policies combine to provide a
tempering to the development potential of this large site. This site is not an
easy one to develop in an acceptable manner.

269 Stewart Street Pty Ltd (the Applicant) seeks planning permission to
develop the site with a new building rising up to six storeys in height.

The Council considers what is proposed is too large and will not be a
comfortable fit within its context. Council’s concerns relate to both the
external and internal design of the building as well as the landscaping on
and around it. CERES and the residents share the Council’s concerns.
They also have additional concerns about the location of the basement car
park ramp, the number of car spaces, the amenity impacts upon the
surrounding residential properties, and the impacts upon the CERES layout
and activities.

We are not persuaded by the Applicant’s planning and urban design
evidence that this site should be developed to six storeys because of its
commercial zoning and potential activity centre status. The complexity we
have already outlined leads us to conclude that a contextural approach is
necessary in considering what would be an acceptable new building on this
site. As such, we have considered the planning controls, planning policies,
relevant planning scheme amendments and the existing context, including
the aspects of this context that temper the site’s development potential.

The proposed building is not an acceptable response to this site’s context.
We considered whether there are changes that could be made to the design
to address our concerns. Once we identified those changes in broad terms,
we came to the conclusion that this site may be able to accommodate up to
six storeys. But, the sixth storey needs to be much smaller. We also came
to the conclusion that there would need to be further breaks and setbacks in
the lower levels of the building and improved landscaping opportunities

The submissions and evidence of the parties, the supporting exhibits given at the hearing, the
statements of grounds filed (including from Mr and Mrs Van Elst) and the further written
submissions filed after the hearing in regard to Amendment VC139 have all been considered in the
determination of the proceeding. In accordance with the practice of the Tribunal, not all of this
material will be cited or referred to in these reasons.
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[image: image34.png]along the north and east sides of this site. There also needs to be changes to
the streetscape presentation. When all of these changes are put together, we
reached the conclusion that they are extensive and are highly likely to
necessitate other consequential alterations to the balance of the design and
layout of the proposed building. What this means is that the extent of
change we consider is necessary is simply too much to put in permit
conditions, and too uncertain to put in an interim decision as we cannot
foreshadow all of the other consequential alterations that will follow.
Hence, we have decided to refuse this proposal. We have included in these
reasons our consideration of the possible changes necessary in order to
assist all parties in understanding what may be the beginning of an
acceptable design for this site.

WHAT DO WE MEAN BY A CONTEXTURAL APPROACH?

6

In paragraph 4, we explained that a contextural approach is necessary in
considering what would be an acceptable new building on this site. It is
appropriate that we explain what we mean by this. The context of this site
is influenced by a range of matters including the existing characteristics of
this site and the surrounding area, the applicable planning controls, the
relevant State and local planning policies, any relevant planning scheme
amendments and any relevant Council adopted strategies. In considering
whether the development of this site is acceptable, we have taken a
‘contextural approach’ whereby we have considered all of these matters and
balanced them for reasons that we will explain.

WHAT ARE THE EXISTING CHARACTERISTICS AND ZONIING OF THIS
SITE AND THE SURROUNDING AREA?

This Site

7

This site contains a part one and part two storey building that includes
office style accommodation close to the street frontage and large warehouse
areas at the rear that are currently used to store vintage cars for chauffeur
hire. During the hearing, we were told about some of the history of this
site. This included that it was formerly an office associated with the local
electricity supply, and it used to be zoned Business 5. This zone
encouraged residential and office land uses. More recently, this zone has
been translated into the current Commercial 1 Zone.

The existing building is built close to the street frontage, the west (side)
boundary and the north (rear) boundary. On the east side of the site is a
driveway and hard stand area used for storage, including parked vehicles.
This area gently slopes to the north, and is located at a lower ground level
than the adjacent CERES car parking area.

There are four existing trees across the Stewart Street frontage including
three gum trees. There are also a few scattered medium size trees/shrubs
adjacent to the north (rear) boundary.
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Overall, the key constraint to development on this site is the need for
planning permission to remove vegetation from the site.

The surrounding area

11

To the north, west and south of this site are residential dwellings, all
developed within the last 20 years or so.

Kingfisher Gardens

12

13

To the north there is a row of residential properties along the street known
as Kingfisher Gardens. The properties in this street are zoned
Neighbourhood Residential, which recognises the existing single and
double storey housing and seeks to manage new development to respect
neighbourhood character, environmental and landscape characteristics. The
Kingfisher Gardens properties to the north and northwest of this site are
also within the Environmental Significance Overlay affecting the Merri
Creek corridor (ESO1).

This street is developed with a variety of housing styles that are
predominantly two storeys in height. Approximately six properties abut the
rear of this site. When we inspected the rear of Nos. 41 and 49 Kingfisher
Gardens, we gained an appreciation of the fact that the houses on these
properties are generally located close to the common rear boundary and
have courtyard style back gardens with limited or no canopy vegetation.
Hence, they currently enjoy the benefit of the existing trees/shrubs located
at the rear of this site. A number of these properties also have upper level
balconies/decks.

225 Stewart Street and nearby townhouses

14

To the west is a development of two and three storey townhouses. It is
zoned Mixed Use. This development is contained within the ESO1
applying to the Merri Creek corridor. The townhouses effectively sit in
rows oriented east-west, which means there are three townhouses that have
their east side built in part along this site’s west side boundary. We
inspected the townhouse at 225 Stewart Street. At ground level, it has an
open plan dining/living area leading to a northern rear ground level
courtyard that abuts this site. At the third level, it has a northern rear small
balcony accessed from a bedroom that is very close to this site’s boundary.

252/252A Stewart Street and nearby townhouses

15

To the south, on the opposite side of Stewart Street, is a row of three storey
townhouses. They are zoned Mixed Use. The purpose of this zone includes
to provide for housing at higher densities. They have habitable room
windows and balconies at ground and first floor levels located about 1.5
metres from the footpath. The top level habitable room windows are
located about 3 metres from the footpath. None of these windows or
balconies have any permanent screening devices as they overlook Stewart
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[image: image36.png]Street. We inspected 252A Stewart Street. Its principal living area and
private open space (a balcony) is at the middle (first floor) level and its
master bedroom is on the top (second floor) level. There are clear lines of
sight from these townhouses across Stewart Street to this site.

CERES Inc.

16

17

Mr Duncan advises:

e  CERES Inc. occupies and operates the CERES Community
Environment Park that is about 4.3 hectares of land owned by and
leased from the Council. It is zoned Public Park and Recreation, and
is within the ESO1 affecting the Merri Creek corridor. CERES Park
contains various natural landscapes and agricultural plots, and low rise
buildings made of natural products that have varying shapes.

e  CERES Inc is a not-for-profit incorporated association that runs a
range of social enterprises generating about 95% of its multi-million
dollar turnover. It employs over 80 equivalent full time staff, and
attracts over 2,000 volunteers per year.

e Amongst its enterprises, it runs environmental education programs for
students and it produces organic food, some of which is available for
sale in the shop on the land.

e  There is also a café and car parking on the land, including adjacent to
this site. A solar powered charge station for electric cars is provided
in the CERES car park and it is adjacent to this site.

e  CERES Park has an estimated 400,000 visits per year, is a major focus
of the Merri Creek corridor, and is a key hub of activity in East
Brunswick.

Ms Peterson and Mr Sheppard both gave evidence that the Merri Creek
corridor is effectively confined to the creek itself and its banks. They
consider CERES is a use that adjoins the creek corridor and is not part of
the Merri Creek corridor. CERES disagrees. It says CERES is a long
standing use with a clear public focus that provides activities and passive
recreation spaces that are in conformity with the objectives for the Creek
corridor (as set out in the planning scheme and the reference documents for
the Merri Creek). CERES Park is a public park and it provides recreation
amongst other activities. We agree with CERES that it is a ‘substantial
anchor activity generating community interactions’ and that it is part of the
Merri Creek corridor. We also agree with the following statement by Mr
Duncan:

Open space corridors such as this should not be seen as a ‘gap’ in the
urban form, but as integral and essential contributors to a thriving and
liveable urban future.’

3

Extract from page 4 of Mr Duncan’s written submission.
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18

As evident from the above descriptions, each residential interface is
different and, in turn, has differing aspects of sensitivity to impact from the
development of this site. CERES forms part of the Merri Creek corridor,
and offers a variety of activities as a key contributor to the East Brunswick
area as well as more broadly.

WHAT EXTENT OF NEW DEVELOPMENT IS ANTICIPATED FOR THIS SITE
BY THE PLANNING SCHEME?

The Commercial 1 zoning of this site

19

20

21

22

23

Ms Peterson and Mr Sheppard rely on the following purpose of the
Commercial 1 Zone in support of this proposal:

To provide for residential uses at densities complementary to the role
and scale of the commercial centre.

Mr Sheppard considers the relevant ‘commercial centre’ is the combination
of this site and CERES Park. Ms Peterson has a similar view but also relies
on the designation of Stewart Street within an activity centre in the
Brunswick Structure Plan (a matter we will make findings about shortly).
Mr Sheppard orally said that if this site was not zoned Commercial 1, he
may not have supported 6 storeys on this site. This oral statement was
made with reference to the physical context that we have already described.

The mere fact that this site is in a Commercial 1 Zone does not persuade us
that a six storey building height is acceptable. The Commercial 1 Zone is
often applied to land in shopping/commercial centres or strip shopping
centres. Not all commercial centres and activity centres are the same. They
can be small neighbourhood centres or large expansive major activity
centres. Their ability to be developed will depend on the existing context of
the relevant centre and the planning scheme guidance about its future
development potential. Even when the planning scheme does provide
specific guidance, such as an overlay control that nominates a building
height, it does not mean every site is able to be developed to that extent. It
again will be influenced by the existing context of the particular site.

This site, or even this site and CERES together, cannot be described as a
typical shopping/commercial/activity centre. Neither this site, nor any of
the surrounding properties in Stewart Street are nominated in the planning
scheme as forming part of an activity centre.*

Ms Peterson relies on the fact that this site is included in the Brunswick
Structure Plan 2010 and its Addendum 2012 to find that this site is in an
area where substantial growth and change is encouraged by the local

For example, on Map 1B in clause 21.02.
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planning policies in the planning scheme®. The Council disagrees and
submits this does not apply, particularly as the extent of the activity centre
in the local planning policies is different to that in the structure plan. We
agree with the Council that what is in the planning scheme should be given
greater weight than what is in a reference document in this case. As such,
we agree with the Council that there is a lack of guidance at present in the
planning scheme about the extent of housing change envisaged or
encouraged for this site.

The Council accepts that the State Housing policy at clause 16.01-2
encourages the development of this site with increased housing. However,
this is a high level State policy that provides no specific guidance about
what extent of increase is acceptable for this site. The Council submits
guidance is found in the State Urban Design policies in clause 15. They
seek new development to appropriately respond to a site’s landscape and
valued built form context.

Brunswick Structure Plan

25

26

27

Ms Peterson and Mr Sheppard make reference to the fact that Stewart
Street, including this site and CERES, was nominated to form part of the
Brunswick activity centre in the Brunswick Structure Plan. Brunswick
Structure Plan 2010 and the Addendum to the Brunswick Structure Plan
2012 are reference documents in the local planning policy section of the
planning scheme. Reference documents do not form part of the planning
scheme. Rather, they are documents that provide background to the local
planning policies that are contained in the planning scheme.

The Brunswick Structure Plan nominates the extent of the activity centre as
primarily following the spine along Nicholson Street, and extending further
to the east or west at various points. In the 2012 Addendum, both sides of
Stewart Street form part of the northern edge of the activity centre and
Merri Creek forms part of the eastern edge of the activity centre. The 2012
Addendum nominates:

. CERES as open space,

e The properties to the west and south of this site as having a three
storey maximum height (which generally reflects the existing
condition), and

e  This site as having a maximum four storey height.

Ms Peterson’s written evidence statement identified the site as being part of
the Brunswick activity centre on the basis of the structure plan and its
addendum. However, she accepted under cross-examination that greater
weight needs to be given to the content of the planning scheme rather than a

Clause 21.03-3 encourages increased density housing in the Brunswick activity centre boundaries
‘in accordance with the relevant zones and overlays or a Council adopted Place Framework
Strategy or Structure Plan’.
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reference document. She acknowledges this is particularly important when
the planning scheme does nominate the extent of the Brunswick activity
centre, and Stewart Street (including this site and CERES) is not part of it.

So, this site is not part of an activity centre. It does have an abuttal
relationship with CERES and this site is bounded by a variety of zones and
existing conditions. Having regard to the existing context, a height of three
storeys on this site would be in keeping with other recent developments in
Stewart Street. Having regard to the Brunswick Structure Plan and its
Addendum, this site has a suggested maximum height of four storeys.
These circumstances all suggest a lesser height of building than what is
proposed in this case and a lesser development potential than that suggested
in the evidence of Mr Sheppard and Ms Peterson.

CERES in the 2010 Brunswick Structure Plan

29

We have not looked into the history as to why Stewart Street was not
included in the activity centre in the planning scheme as was proposed in
the 2010 Brunswick Structure Plan. However, because Council indicated
its intention to include Stewart Street in the activity centre in the future
(refer to the next section of our reasons), it is relevant to understand the
reasons why this was intended in the 2010 version of the structure plan.
The reasons are very much related to CERES Park, for example:

e  CERES is described as an ‘important community hub facility to be
strengthened and better integrated with surrounding areas’.®

o  The redevelopment of areas surrounding CERES for housing has
limited the potential for spin-off businesses to co-locate with CERES.”

e  CERES is not well integrated with its surrounding area resulting in a
poor experience for pedestrians accessing the area.?

e  Stewart Street is identified as an activity node, being an area with a
high level of activity that provides strong character and local sense of
place. Itis also identified as a catalyst streetscape, being a selected
streetscape to be improved to catalyse urban renewal.’

e  CERES is a key node identified for improved connections to it and
integration with it. Stewart Street is a pedestrian priority street
intended for high level pedestrian priority through streetscape
improvements. !

e The continued development of CERES with safe pedestrian access is
supported as a key character objective.'!

Map 1 Activity Centre Strategic Framework Plan, Brunswick Structure Plan 2010 (BSP 2010).
Local Area Land Use Issues in section 2.3.1 of BSP 2010.

Local Area Public Realm Issues in section 2.3.4 of BSP 2010.

Map 3 Local Area Strategic Framework Plan, BSP 2010.

Map 7 Public Realm, BSP 2010

Map 9 and Section 4.7, Character and Identity of BSP 2010.
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key gateways and visual connections. '?

e  Investigate opportunities to locate spin-off businesses from CERES in
the industrial area on the east side of Merri Creek or to locate small
shop-fronts at the intersection of Blyth and Nicholson Streets. '3

e  Active frontage type B is nominated for each side of Stewart Street
and the west side of Roberts Street. Type B encourages an attractive
pedestrian focused frontage by providing individual entry doors to
ground level dwellings, clear glazing to street frontages and a built
scale appropriate to the street and proximity to pedestrians. Vehicle
access points and loading facilities should not be located on these
frontages unless there is no alternative. '*

Amendment C167 and Updated Brunswick Structure Plan

30

31

During this hearing, we were advised that the Council is undertaking what it
describes as a policy neutral planning scheme amendment (C167) to include
CERES and Stewart Street in the Brunswick activity centre. In relation to
the relevance of this amendment to this site, Council advises:

e  The strategic framework plan in clause 21.02 will be updated to
include Stewart Street between Nicholson Street CERES (including
this site) in the Brunswick activity centre; and

e The Brunswick Activity Centre Structure Plan Reference Document
(BACSP 2016) will replace the current references in the planning
scheme to the 2010 version and the 2012 Addendum.

During the hearing, we were provided with two different versions of the
BACSP 2016. Council was not clear whether the version tabled on Day 4
of the hearing had been adopted the Council. The content of both versions
of the BACSP 2016 is different to the 2010 Brunswick Structure Plan. For
example:

e  There is a strategy to encourage the establishment of uses that support
and complement CERES such as research and development in
environmental policy.'?

e  There are no longer frontage types specified along Stewart or Roberts
Streets in proximity to CERES or this site.!®

e  Stewart Street is identified as a key east-west pedestrian street with
priority for pedestrian access and amenity. !

Map 10 Social, Cultural and Leisure Services and Facilities, BSP 2010.

Strategy 1.1 for Planning and Land Use, section 5.3 of BSP 2010.

Map 14 Precinct 3C Public Realm and Active Frontage and section 4.6, page 25 of BSP 2010.
Page 21 of BACSP 2016

Figure 7 of BACSP 2016.

Page 34 of BACSP 2016.
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e There are no longer any preferred maximum building heights
specified along Stewart Street, including for this site in the Day 3
tabled version. However, the Day 4 tabled version nominates this site
as having a preferred maximum height of 14 metres.'® The relevant
objectives for built form appear to be:

. To create a new built form character that accommodates mid-
rise buildings ranging from 3 to 6 storeys.

. To provide built form transition between Nicholson Street and
adjoining low-rise residential areas.

e There is a public realm objective to establish the intersection of
Nicholson and Stewart Streets as an important gateway to the
Nicholson Street corridor ‘and also a connection to CERES’."?

Our reading of the BASCP 2016 indicates there is no other clear guidance
as to what is really intended for this site, other than a 14m height based on
the Day 4 version. We have not given any weight to this. It is not clear
whether this version has been adopted by the Council. This document is
intended to be a reference document in the planning scheme, so this
nominated height is not binding in any way. In regard to the Day 3 version,
there are no clear policy aspirations for this site, there is no suggested
building height, and there appears to no longer be any policy statements
about CERES or why it is desirable to create a connection between CERES
and the Nicholson Street corridor of the Brunswick activity centre.

Given the nature of these changes associated with the inclusion of Stewart
Street into the activity centre and the changes to the structure plan reference
document, we find the description of Amendment C167 as being ‘policy
neutral’ curious. Nevertheless, we acknowledge the Minister for Planning
has authorised the exhibition of the amendment only to prescribed Ministers
under section 20(2) of the Planning and Environment Act 1987. The
Council acknowledges it is difficult to say whether this type of exhibition
elevates the status of the amendment closer to being ‘a seriously entertained
planning proposal’?. It should be clear from what we have already said
that we have given consideration to this Amendment. As it is not
particularly helpful in providing any guidance about the future development
potential of this site or CERES or the surrounding neighbourhood other
than to prioritise Stewart Street as a pedestrian street, we have given it
limited weight.

19
20

Refer to Figure 14 of BACSP 2016.

Page 56 of BACSP 2016.

The term often used to describe an amendment that has gone through a full public exhibition
process, a panel hearing if necessary and has been adopted and sent to the Minister for Planning
for approval.
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34 We agree with the submissions of the parties that placed emphasis on the
need for a contextural analysis of the development opportunities for this site
given there is a lack of clear direction in planning scheme, its reference
documents and proposed planning scheme amendment (as explained
above).

CERES AND THIS SITE ARE PART OF THE MERRI CREEK CORRIDOR

35 Interms of our contextural analysis, we have already described the existing
physical context, the planning controls, relevant policies, and the various
versions of the Brunswick Structure Plan. The remaining aspect of this
analysis is the Merri Creek corridor and the Environmental Significance
Overlay that applies to Merri Creek and Environs (ESO1).

36  Mr Sheppard and Ms Peterson both consider that ESO1 has been applied to
a wider area than just the Merri Creek corridor to ensure that impacts upon
the creek itself are appropriately assessed and minimised. As a result, they
are of the opinion the Creek corridor is confined to the creek itself and its
banks. As a consequence, their evidence is that the sensitive views that
need to be considered in terms of the impact by new built form are
effectively confined to the public pedestrian and bicycle path adjacent to the
creek.

37  CERES on the other hand submits that CERES Park is included in the
Creek corridor and points to the objectives of the Merri Creek Guidelines?!
that refer to both active and passive recreation associated with the corridor.
CERES describes itself as a long standing use with a clear public focus that
provides activities and passive recreation spaces that are in conformity with
the creek objectives.

38 Having considered the physical context, the relevant planning policies and
controls as well as relevant reference documents relating to the activity
centre and the Merri Creek corridor, we find CERES Park is part of the
Creek corridor. It is zoned Public Park and Recreation. It is identified as
open space in the Strategic Framework Plan at clause 21.02. The open
space network objective at clause 21.03-6 includes to protect its amenity
and recreational values. This includes applying ESO1 and applying the
Development Guidelines for Merri Creek 2004 to development within
ESOLl.

39 CERES Park contains areas of passive open space as well as a range of
community activities and social enterprises. Parts of CERES Park contain
natural habitat, other parts appear semi-rural and there are a number of
buildings we would describe as “organic” in character — that is they use
natural materials, recycled components and feature environmental

2 The Merri Creek and Environs Strategy 1999 and Development Guidelines for the Merri Creek
1999 are both matters to consider (amongst others) in section 4.0 Decision Guidelines of ESO1.
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sustainability. CERES Park’s Public Park and Recreation zoning is
consistent with its activities.

This site has an immediate abuttal to the Public Park and Recreation Zone
of CERES. This means its vegetation and built form contribute to and can
impact upon the Merri Creek corridor. This includes the views from
CERES Park as well as the views from the path adjacent to Merri Creek. It
therefore makes sense that this site is included in ESO1.

IS THE PROPOSED DESIGN AN ACCEPTABLE RESPONSE TO ITS
CONTEXT?

41

We have considered each of the interfaces that this site has together with
the concerns expressed in the submissions of the Council, CERES and the
residents. We have reached the conclusion that a building up to six storeys
in height may be possible on this site, but this particular design is not an
acceptable response to its context. Our findings about the site’s interfaces
and the concerns expressed are detailed below.

Is the proposed vegetation removal acceptable?

42

43

44

45

Planning permission is required under ESO1 to remove any vegetation from
this site. The extent of this permission had not been identified by the
parties until this hearing. During the hearing, the Council advised us that its
arborist desires the three spotted gum trees in the western half of the
frontage of the site to be retained. Subsequent advice from the Council’s
arborist acknowledged four trees along the north (rear) boundary could be
retained without compromising the proposed design. However, we also
have advice from the Council that this vegetation is of low significance and
could be removed. It suggests if the vegetation is removed, it could be
replaced with an improved landscaping response.

The ESO1 environmental objectives include:
e  Retaining and revegetating local native species,

e Protecting and enhancing the natural and visual character of the
waterway corridor, and

e  Ensuring the waterway corridor visual character is not compromised
by inappropriate building siting and a lack of screening vegetation.

We note the Applicant has offered to retain individual established trees or
shrubs along the north (rear) boundary. Mr Patrick agreed some of this
vegetation could remain, but he suggests new landscaping will provide a
longevity of screening for the neighbours given it is new and will live
longer than the existing trees and shrubs.

Landscaping is a measure that can assist to limit the visual bulk impact of a
new building upon its neighbours. However, in the first instance, the built
form must be acceptable on its own. Landscaping is then an additional
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benefit that assists to limit the impact of the building. This is particularly
important given the objectives of ESO1.

We observed during our inspection of this site and the Kingfisher Gardens
properties that the established tree adjacent to No. 45 Kingfisher Gardens
provides useful screening amenity for at least three of the Kingfisher
Gardens houses in this location. We understand that it is not a species that
is normally sought to be retained, but appreciate that if it were retained at
least until other trees are well established, it would provide some screening
benefits in the immediate short term after a new building is constructed.

As such, we would have supported the removal of the existing vegetation
and new landscaping or a combination of new and existing vegetation along
the north boundary if the proposed building was an acceptable design
response and the overall landscape concept then contributed to the character
and amenity of the site and surrounds, including the creek corridor.

Tree Removal

48

49

50

The Council submits the proposed removal of one of the spotted gum trees
at the west end of the Stewart Street frontage is not justified to create the
proposed vehicle access to the basement car park levels. This concern is
shared by some of the residents. The residents prefer that the vehicle access
be moved to the east side of the frontage, closest to CERES. They say the
east side is advantageous for sightlines and safety due to the 90 degree bend
in the road as it changes from the east-west Stewart Street into the north-
south Roberts Street. The Council’s submission agrees with the residents,
stating it is not persuaded there is no practicable alternative option for
vehicle access. However, we do not know whether the Council’s traffic
engineers agree with the Council’s position.

Vehicle access at the east end of the frontage is strongly opposed by the
Applicant’s traffic engineer, Ms Dunstan. Her evidence is that the east end
does not achieve traffic engineering principles. It will create a poor vehicle
and pedestrian safety outcome as it is located on a bend. It is a location not
well served by footpaths for pedestrians. It conflicts with the existing
CERES entrance/exit that already does not meet traffic engineering
principles. CERES has no particular view on where the vehicle access
should be other than to express concern about the loss of the tree.

This site needs to provide a vehicle access point along Stewart Street. If the
Council’s traffic engineers do not share Ms Dunstan’s concern, then we
agree with the Council that there may be an opportunity to relocate the
vehicle access point and retain the tree. If Council’s traffic engineers share
Ms Dunstan’s concern, then it would appear the preferable location for
vehicle access is at the western end of the frontage, well clear of the 90
degree bend in the road. In this circumstance, this would mean the spotted
gum tree will need to be removed. Suitable replacement species in the
eastern half of the site’s frontage would be necessary.
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The Applicant says the western most tree that is proposed to be removed to
allow for the driveway is not suitable for retention based on evidence of
arborist, Mr Galbraith. He is of the opinion this tree shows evidence of
limb loss and it could be prone to further loss, making it unsuitable for its
location adjacent to a footpath. The Council and residents query this
assessment, while acknowledging that some damage appears to have
occurred, and this was visible to us during the site visit.

This tree is the most developed of the three, with an attractive canopy
shape. As aresult, it is preferable for it be retained but as already explained
its removal may be necessary for traffic reasons. If alternative vehicle
access is possible, we suggest further assessments of the tree by the
arborists of the Council and the Applicant should be undertaken to decide
whether the tree can be safely retained. We reiterate that if the tree is to be
removed for traffic or arboricultural reasons, it should be replaced with at
least one suitable canopy tree either in the current location or closer to
CERES if the driveway location requires its removal.

New Landscaping

53

54

Remembering that ESO1’s objectives seek new landscaping that contributes
to the environmental significance of the creek corridor and that screens new
buildings, we have considered Mr Patrick’s landscape concept plan.

This landscape plan does not provide much in the way of screening
vegetation along the east side of this proposed building. This is a
deficiency for this proposal for two reasons. The first reason is in regard to
Mr Sheppard’s urban design evidence. His support for this proposed
building was on the presumption that the tall screening landscaping shown
in the permit application documentation (a row of trees along the eastern
boundary) would be provided. That is not what Mr Patrick’s plan provides
as he advises the siting of the building and basement does not allow for this
extent of landscaping to occur. The second reason is the ESO1 objectives
that seek appropriate siting of buildings and screening vegetation. The
proposed building and its basement levels are too close to the eastern
boundary, providing insufficient room for the planting of canopy vegetation
that could assist to screen the building from the Creek corridor.

Are the proposed retail tenancies acceptable?

55

One of the reasons why the Council initially refused this proposal was
because it only contained one small food and drink premises. The
substituted amended plans before us increase the number of retail premises
across the Stewart Street frontage to four tenancies. The tenancies vary in
size between 66 and 98 square metres. The Council supports this but seeks
a permit condition that these tenancies can be used for retail or office
purposes. We acknowledge the use of this site for an office, retail premises
or shop does not require planning permission under the Commercial 1
Zone. However, we have reservations about the design of the retail
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tenancies. We are not persuaded it has been considered sufficiently by
either the Council or the Applicant. Further, Ms Dunstan’s evidence is that
if any of these tenancies are to be used for office purposes, the full car
parking provision should be provided. This is not provided for in the
proposed basement layout, so we do not support the Council’s permit
condition to allow for office land uses as well as retail land uses.

The additional tenancies created in the substituted amended plans have
merely been changed from residential to commercial floor space. As such,
these tenancies have a residential design with articulation, open space and
front fencing in their street frontages. The design and layout of the retail
tenancies needs to be revisited to provide an appropriate presentation to
Stewart Street as well as the opportunity for amalgamation of tenancies if
sought in the future. We will make further comments about their design
later in these reasons.

Is the interface with the CERES entrance acceptable?

57

58

59

CERES and the residents say the proposed building should be located
further away from the CERES entry gates, and should provide more
opportunities for soft landscaping in order to achieve an acceptable
transition to CERES in the Merri Creek corridor. The Applicant submits
the interface with CERES is appropriate. The Applicant considers this is an
urban context with the site being adjacent to the CERES entry and car park.
The proposed design will only partially obscure the CERES entry and with
a proposed retail tenancy near the CERES entry, it will be a benefit for
visitors to CERES.

Whilst a retail tenancy near CERES may be acceptable, the lack of
opportunities for landscaping along the whole of the eastern boundary of
this site is a serious deficiency. We are not persuaded Mr Patrick’s
relatively low level arbor on the east side of part of the building or the
balance of the landscaping along this eastern boundary provides a suitable
landscape response to the CERES interface or the character of the Merri
Creek corridor.

A significant setback should be incorporated at the eastern end, both from
the Stewart Street frontage and the CERES entry gates, to provide
separation between this development and the Merri Creek corridor. This
will have the additional benefit of allowing the CERES entry and gates to
be easily seen from the Stewart Street approach, as is encouraged through
all versions of the Brunswick Structure Plan. Such a setback will also
provide an opportunity for landscaping that should include at least one tall
canopy tree that can off-set the loss of the large gum tree if it is to be
removed at the western end of the frontage. Additional vegetation will
provide a foreground filter to assist breaking up the skyline impact of the
proposed development when viewed from within CERES.
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The Council says the proposed building is too tall and the upper level
setbacks from Stewart Street are not sufficient so that the upper levels will
be visible from Stewart Street. It submits this is inconsistent with the
prevailing three storey scale of Stewart Street. This view is strongly
supported by the residents, who are concerned that the scale and form of the
proposed development will be visually dominant and out of character with
the area.

The Applicant says the reduced setbacks as the development approaches
CERES is appropriate as the context adjacent to the CERES car park is
essentially urban. The Applicant submits the upper two levels are
sufficiently set back so as to be barely visible from the opposite footpath in
Stewart Street, while acknowledging that the upper levels would be seen
from more distant angled views. The building has been described to us as
essentially reading as a three level building with recessive upper levels from
Stewart Street.

We find that the lack of any opportunity to replace the western gum tree
and to soften the appearance of the development with further landscape
treatment is not acceptable. The setback from Stewart Street should be such
that one or two canopy trees could be accommodated. Hence, the building
should generally be set back generally in line with the proposed setback at
the western end of the site, thus also providing a greater visibility for the
CERES entrance.

With regard to the height of the built form addressing Stewart Street, we
find that a three level facade with two further levels recessed is acceptable.
The sight lines provided by the Applicant indicate that the upper levels
would be only just visible from directly opposite. The fact that the upper
levels may be visible from the elevated windows and balconies of the
dwellings opposite as well as from a greater distance is not a reason to
refuse the development of this site if the design includes appropriate front
setbacks and landscaping.

We have already made some findings about the design of the retail
tenancies. In regard to the Stewart Street presentation of these tenancies,
we note it is not clear how “back of house” issues such as managing storage
and waste will work. We also have a concern about the dominance of the
retail tenancies to the extent that the residential entries are largely hidden
and subservient in the streetscape. We consider providing a central
pedestrian entry of sufficient width and presence between the retail
tenancies is a preferable outcome.

Is the visibility of the proposed building from the Merri Creek corridor,
including CERES, acceptable? ...

65

We have already explained that we find CERES Park is part of the Merri
Creek corridor. CERES submits the proposed building will create an
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unacceptable level of visual bulk when viewed from within the park. It
contrasts the proposed design with the group of CERES buildings closest to
this site. CERES submits its buildings have been carefully designed to
provide an appropriate backdrop to the natural settings in the park and
along Merri Creek. This is achieved through the use of natural materials, a
roof form of multiple pitched elements, and an avoidance of rectilinear
forms.

Mr Duncan identified locations in CERES Park where the proposed
building will be visible. CERES considers it will loom over the CERES
buildings and provide an excessively urban form due to its uninterrupted
linear form. CERES submits the proposed design reinforces the urban
character and is not compatible with the character of the Creek corridor.
One of the viewpoints CERES referred to is a location near the children’s
playground. It is on a rise so that it is at approximately the same level as
the administration buildings with a valley in between.

CERES provided basic illustrations of the impact it considers the proposed
building will have on the creek corridor. The Applicant points out these
illustrations were not prepared in a way that can be measured and tested,
such as in the form of photomontages. We agree with this and find this
same criticism applies to the documentation contained in the permit
application. They are also illustrations only of the visibility from the Merri
Creek pedestrian and bicycle path.

Mr O’Leary pointed to a reasonably high antenna on the existing building
and used that as a reference point to suggest the proposed building will be
visible from the Creek pathway. That antenna is at least a tangible
reference point, albeit the actual height is a little unclear. CERES has
estimated its height. Mr Galbraith’s arborist report on the existing gum
trees on Stewart Street estimate their height at about 18 metres. These are
also a tangible reference point, albeit their height is estimated. These
tangible reference points have assisted us in understanding the potential
height of the proposed building.

We visited the various vantage points identified by the parties during the
hearing and advised the parties that we accepted the analysis by Mr Duncan
of the potential visibility of the proposed building from the CERES
playground location. The proposed building will be clearly visible above
the CERES administration buildings and its strongly horizontal form will
provide an inappropriate backdrop to the natural setting. This situation is
worsened by the fact that there is insufficient landscaping opportunities on
the eastern side of this site to soften the proposed building form. In our
opinion, changes are necessary to enhance the natural and visual character
of the Merri Creek corridor when viewed from within the CERES Park.

Such changes should include a reduction in the depth of the upper floor,
reducing its length from the Stewart Street frontage to no more than half the
depth of the site. Other changes could include differing architectural styles
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and different materials and finishes, including natural materials or colours.
There also needs to be enhancements to the proposed landscape treatment to
increase the number of large trees along the eastern and northern boundaries
to provide a filtering of views.

We anticipate that the suggested further setback of the upper floor (the
fourth floor on Plan TP 11f) from the north needs to be of 12 metres or
more (not including external balconies) and this will also require:

e A re-planning of the apartment layouts,

e A reduction in the area of the communal roof terrace. This may be
able to be partially recovered by extending the terrace closer to
Stewart Street, approximately in line with the proposed roof plant.

Enhancements to the proposed landscape treatment to the northern and
eastern boundaries will be affected by the other changes we have identified.
We would like to see an additional two large canopy trees provided in the
central courtyard adjacent to the CERES car park, with at least one
additional large canopy tree at the northern and southern corners of this
eastern boundary with CERES. These landscape changes may require
adjustments to the basement floorplan. We would also like to see further
landscaping that will require changes to the building layout at the north-east
and south-west corners of the building. These changes are discussed later.
What we have just described in terms of necessary additional canopy trees
is in relation to each elevation in turn. This means in some instances we are
referring to the same additional tree more than once. In these instances, we
accept that the planting required to address one elevation may also satisfy
part of the planting referred to for another elevation.

Is the interface to the north with Kingfisher Gardens properties
acceptable?

73

74

The Council submits the proposed building is inappropriate and out of scale
with the predominantly two storey townhouses in Kingfisher Gardens to its
north. Mr Sheppard and Ms Peterson both refer to the generally high level
of compliance of the building form with standard B17 in clause 55
(commonly known as ResCode). The Council submits such compliance is
not sufficient given the sensitive interface to the north with low scale
dwellings zoned Neighbourhood Residential. The Council considers the
use of privacy screens across the majority of the proposed north-facing
balconies adds to the visual bulk impact upon these properties, and is
indicative of the over-development of this site.

Visual bulk is the planning term used to describe an adverse impression that
a building will make on its surrounds. We agree that addressing visual bulk
can require more than just compliance with standard B17. This case is such
a circumstance. This site will accommodate a big building that is wider and
taller than what exists in the surrounds. Visual bulk can be satisfactorily
dealt with through a variety of measures including articulation in the built
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form, variation in materials and finishes, landscaping and sufficient
setbacks for both separation and landscaping.

The Council and the residents suggest:

e  There should be a greater setback to allow for effective landscaping as
a buffer, and

e The overall scale of the building should be limited to four levels.

The Council also says the northern setback and the basement car park do
not leave sufficient space for canopy trees, so the design does not provide a
suitable response to the character of the Merri Creek corridor. The
residents agree with the Council. They all have private open spaces
adjoining the common property boundary, and consider they would be
visually overwhelmed by the proposed building. Some of the Kingfisher
Gardens houses also have balconies at the first floor level that are
accessible from habitable rooms. These rooms and balconies will also have
direct views to the upper levels of the proposed building. The residents
query the ability for landscaping as there is an easement adjacent to this
boundary. Mr Patrick gave evidence that it is not unusual to carry out
planting within an easement and that the proposed planting provides a
suitable level of screening. Whilst we acknowledge planting can
legitimately occur within an easement, we are not persuaded the proposed
extent of planting along this boundary is sufficient in this case.

We agree with the Council that the lack of space for large canopy trees
along the north boundary is unacceptable in this case. The proposed
landscaping appears to focus on providing medium sized planting that is
suited to the urban environment, but there is little by way of large native
trees or more informal plantings that will contribute to the Merri Creek
corridor character.

The secluded open space of the Kingfisher Gardens houses are generally
small with an outlook directly to the proposed building. There will be
diagonal views from each ground level space and direct views from upper
levels of this site. These views are likely to be expansive of the proposed
building. The upper level views may well include a clear view of all six
levels of the proposed building. The width and height of the northern end
of the proposed building is not an acceptable design response to the
adjacent low scale residential area. For these reasons, the sixth level should
be further recessed as discussed previously.

In addition, we find that space should be provided to allow a number of
larger canopy trees to be provided in the setback to both contribute to an
attractive outlook for the established houses and to contribute towards an
appropriate background for the character of the Merri Creek corridor.

We find this could be achieved by a general pull back of the built form
including the basement; or it may be possible to provide courtyard style
setbacks of sufficient size to allow one or two large canopy trees at the
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location across the width of the building. This would create three
opportunities for large tree planting.

Are there any unacceptable amenity impacts?
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In regard to the northern interface, Ms Peterson gave evidence that the
proposed building should comply with standard B17 at the eastern end of
the north elevation. She also recommends a review of the screening
measures. Mr Sheppard agrees with the residents that there are
discrepancies in the screening shown on the plans, sections and the north
elevations. These matters should all be addressed in any new proposal for
this site.

The Council refused this proposal in part because of the shadow impact to
the west. However, the amended plans reduced the shadow impact and the
Council now finds this satisfactory. Mr Sheppard and Ms Peterson both
consider the interface of the proposed building with the townhouses to the
west is acceptable. This is because the townhouses are generally oriented to
face away from the site (they are oriented north-south), so the visibility and
visual bulk impact of the new building will be to the side of the living areas,
the courtyard and balcony areas. We accept this. However, we noted
during our inspection that the upper level balcony of 225 Stewart Street has
no screening, so it may be exposed to direct overlooking. Any new design
should ensure that the amenity of this balcony is considered.

The CERES solar panels and recharge station in its car park will be
overshadowed by the development of a new taller building on this site. The
Applicant offered to relocate this solar charge station. We support this as
any development on this site that is more than two storeys in proximity to
southeast corner is likely to impact upon it.

The neighbours to the south located directly opposite proposed basement
car park entrance will experience light emissions from headlights because
to the angle of ramp. Ms Dunstan’s evidence is that the headlight emission
is acceptable but Mr Sheppard hesitated, acknowledging it is not an ideal
outcome. This is not an issue that the Tribunal often gives any weight to
deciding the merits of a design. A basement containing car parking is a
reasonable expectation of development, particularly on land zoned
Commercial 1. However, the limited front setbacks and design of the
townhouses opposite provides no real separation or opportunity for them to
protect themselves from the impact of headlight glare.

We would be unlikely to refuse a development on this site because of this
impact alone. However, we consider there are some matters that could be
further considered. For example, can the ramp grade be changed to
minimise the impact of headlights? Could the car parking that is in excess
of what is required by the planning scheme be removed so the number of
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Is the car parking provision acceptable?

86

There are excess car spaces proposed. Given the potential headlight impact
and the need to change the building footprint to address our other concerns,
the provision and layout of car parking will need to be reconsidered. The
proposal also contains two car share spaces and Ms Dunstan’s support for
these was luke-warm at best. She agreed with our questions that the
volume of residents in this development are unlikely to be significant
enough for car share companies to be interested. If that is the case, these
spaces should be removed.

Is the internal amenity of the proposed apartments acceptable?

87

Ms Peterson recommended changes to the layout of some apartments and if
we had been of a mind to grant a permit, we would have included these
changes. However, as we have concerns with the overall building form, the
acceptability of the internal amenity of the apartments is a matter that will
need to be considered afresh as part of any new proposal for this site.

CONCLUSION

88

For the reasons given above, the decision of the responsible authority is
affirmed. No permit is granted.

S i

Rachel Naylor Stephen Axford
Senior Member Member
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DED53/18
11 Valdoone Court, Oak Park and 11A Valdoone Court, Oak Park - Planning Permit Application MPS/2017/673 (D18/269128)

Director Planning and Economic Development
City Development        
Executive Summary

The application seeks approval for the construction of 4 double storey dwellings at 11 Valdoone Court and 11A Valdoone Court, Oak Park. The application was advertised and 12 objections were received. The main issues raised in objections include the loss of views across the site to the park, neighbourhood character, overlooking, overshadowing, noise, perimeter fencing, the number of dwellings and traffic and parking within Valdoone Court.

A Planning Information and Discussion meeting was held on 3 July 2018 and was attended by 2 Council officers, Mayor, Cr Kavanagh, the applicant and 7 objectors. Following the meeting changes were made to the plans submitted with the proposal, which form the ‘sketch plans’ and are referenced as a condition of approval.

The report details the assessment of the application against the policies and provisions of the Moreland Planning Scheme.

The key planning considerations are:


Whether the development adequately responds to the objectives of the Neighbourhood Residential Zone Schedule 1 (NRZ1);

Whether the design of the building is acceptable in response to its context and Council’s Neighbourhood Character Policy at Clause 22.01 of the Moreland Planning Scheme;

Whether the car parking provision is acceptable; and

Whether the off-site amenity impacts are acceptable.
The proposal has a high level of compliance with the relevant provisions of the Moreland Planning Scheme including Clause 32.09 (Neighbourhood Residential Zone Schedule 1) and Clause 55. Subject to conditions of this recommendation relating to amended plans submitted, it is considered that the proposal responds appropriately to the preferred character of the area and Council’s Neighbourhood Character Policy at Clause 22.01 of the Moreland Planning Scheme.

It is recommended that a Notice of Decision to Grant a Planning Permit be issued for the proposal, subject to the conditions outlined in the recommendation.

	Officer Recommendation

That a Notice of Decision to Grant a Planning be issued for the construction of 4 double storey dwellings at 11 Valdoone Court, Oak Park and 11A Valdoone Court, Oak Park, subject to the following conditions:

1.
Before the development commences, amended plans to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the plans will be endorsed and will then form part of the permit. The plans must be drawn to scale with dimensions and must be generally in accordance with the plans advertised 23 February 2018 but modified to show:
a)
Changes in accordance with the plans TP1 – TP11 Revision B prepared by MAP Architecture with revision date 18 July 2018.

b)
Clarification of the location of the acoustic boundary fence, 1.9 metre high timber fence and 2.5 metre high fence along the boundary with 13 Valdoone Court.

c)
A continuation of privacy screening, in accordance with requirements of Clause 55.04-6, along the southern side of the balcony for dwelling 4 for a minimum distance of 1.7 metres towards the east. The screen is not to extend opposite the glazing to the bedroom to maintain surveillance of the reserve.

d)
A landscape plan in accordance with condition 3 of this permit.
e)
A communal bin storage area (to accommodate 2 waste and 2 recycling and green waste bins) in the landscape area opposite the garages of dwellings 1 and 2. Alternatively, if private collection is to be used, any changes and notations arising from the recommendations of the Waste Management Plan in accordance with condition 8.
f)
The bicycle parking device in each garage shown not to be located within the ‘clearance required’ areas in diagram 1 of Clause 52.06 of the Moreland Planning Scheme and also specify the type of bike parking device and the dimensions shown must accord with the Australian Standard for Bicycle Parking (AS2890.3).

g)
A minimum 6 cubic metres of storage external to the dwellings.

h)
The electricity meter box relocated adjacent to the western wall of dwelling 2, not in a standalone location in the front setback.

i)
Gas and water meters shown on all relevant plans. Where meters would be visible from the public realm, they must not be stacked or placed vertically, and must be screened from view using either landscaping or fixed screening.

j)
All existing trees and vegetation on site and adjoining land, including the tree protection zones.

k)
Tree Protection Zones shown in accordance with the Australian Standard for Protection of trees on development sites (AS4970-2009) or in accordance with Council’s Arborist direction to the satisfaction of the Responsible Authority, for all adjoining trees, including Council’s street tree. 

l)
The proposed vehicle crossing with 1 metre straight splays on both sides commencing where the footpath meets the nature strip and finishing at the kerb in accordance with Council’s Standard Vehicle Crossing design.

m)
Initiatives contained within the Sustainable Design Assessment, including:
i.
On-site stormwater treatments as per the amended STORM report (including rainwater harvesting tanks, raingardens, etc.). This must include a section detail of the raingardens that is consistent with Moreland City Council raingarden guidelines. The raingarden must have a submerged zone, and if appropriate, an underdrain and overflow pipe connected to the stormwater drainage system, and full lining around the raingarden excavation area. 

ii.
Double glazing (or better) provided for all habitable room windows, indicated on each individual window on the floor plans and elevations.

Secondary consent 

2.
The development as shown on the endorsed plans must not be altered without the written consent of the Responsible Authority. This does not apply to any exemption specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless specifically noted as a permit condition.

Landscaping

3.
Prior to the endorsement of plans, an amended landscape plan must be submitted to and approved by the Responsible Authority. The landscape plan must provide the following:

a)
Identification of any existing trees on adjoining land including the tree protection zones. Vegetation retainment must include strategies for the retainment (i.e. barriers and signage during the construction process).

b)
A schedule of all proposed trees, shrubs and ground covers (including numbers, size at planting, size at maturity and botanical names), as well as sealed and paved surfaces. The flora selection and landscape design should be drought tolerant and based on species selection recommended in the Moreland Landscape Guidelines 2009. The landscape plan must specify any drought tolerant plants, drip irrigation or xeriscaping proposed.

c)
The provision of at least 2 trees within the front setback to assist in the integration of the development within the existing streetscape, with the tree species selected according to the available space, in accordance with the Moreland Tree Planting Manual for Residential Zones, 2014.

d)
Details of the location and type of all paved and sealed areas. Extensive hard surfaces are not supported. The adoption of porous/permeable paving, rain gardens and other water sensitive urban design features is encouraged.

e)
A minimum of 4 tall, narrow skyline trees that can be planted in the available space on the south- eastern side of the accessway, with the tree species selected according to the available space, in accordance with the Moreland Tree Planting Manual for Residential Zones, 2014. 

f)
A minimum of 2 tall, narrow skyline trees that can be planted in the available space on the north- western side of dwelling 4, with the tree species selected according to the available space, in accordance with the Moreland Tree Planting Manual for Residential Zones, 2014. 

g)
Any stormwater management details on the amended STORM report, including raingardens, rainwater harvesting tanks locations, etc. 

h)
A section detail of the raingardens that is consistent with Moreland City Council raingarden guidelines. The raingarden must have a submerged zone, and if appropriate, an underdrain and overflow pipe connected to the stormwater drainage system, and full lining around the raingarden excavation area. 

4.
Prior to the issuing of a Statement of Compliance or occupation of the development, whichever occurs first, all landscaping works must be completed and maintained in accordance with the approved and endorsed landscape drawing to the satisfaction of the Responsible Authority. 

5.
Prior to the commencement of works a tree protection zone must be established around the existing street tree with barriers/fencing in accordance with the Australian Standard for Protection of trees on development sites (AS4970-2009) or in accordance with Council’s Arborist direction to the satisfaction of the Responsible Authority.

Environmental Sustainable Development

6.
Prior to the endorsement of plans, a Sustainable Design Assessment (SDA) must be submitted to and approved to the satisfaction of the Responsible Authority. The Sustainable Design Assessment must demonstrate a best practice standard of environmentally sustainable design and be generally in accordance with the Sustainable Design Assessment prepared by M3 Consulting advertised 23 February 2018 but modified to include the following changes:

a)
An amended stormwater management response and if necessary, STORM report that maintains a minimum score of 100%, but is modified so that:

i.
The location of stormwater treatments such as rainwater harvesting tanks and raingardens are practical and justified. They must reduce the impact on neighbouring properties, including the location of raingardens. 

ii.
The type of raingardens used are clarified and are consistent throughout the SDA and the development plans. The use of planter box raingardens for roof treatment is recommended. Raingarden sizes must also be justified, including minimum sizes and their sizes in relation to their catchment areas. 

b)
If necessary, the ‘water’ category in the BESS report amended as per the changes to the STORM report.

c)
Confirmation that rainwater harvesting tanks will be connected to laundries, or, remove this claim in the BESS ‘Water’ category. 

d)
BESS credit ‘Transport 2.1 Electric Vehicle Infrastructure’ no longer scoped out (it is applicable). 

The amended BESS report must achieve an overall score of 50% or higher, and have ‘pass’ rates of 50% for the ‘energy’, ‘water’ and ‘IEQ’ categories and 100% for the ‘stormwater’ category.

When submitted and approved to the satisfaction of the Responsible Authority, the SDA and associated notated plans will be endorsed to form part of this permit.

All works must be undertaken in accordance with the endorsed Sustainable Design Assessment report to the satisfaction of the Responsible Authority. No alterations to the Sustainable Design Assessment report may occur without the written consent of the Responsible Authority.

7.
All works must be undertaken in accordance with the endorsed Sustainable Design Assessment report to the satisfaction of the Responsible Authority. No alterations to these plans may occur without the written consent of the Responsible Authority.

Waste management

8.
If private bin collection is to be used, prior to the endorsement of plans, a Waste Management Plan must be submitted and approved to the satisfaction of the Responsible Authority. The Plan must include, but not limited to the following:

a)
A description of ease of disposal for residents that does not disadvantage recycling;

b)
Confirmation that educational material will be displayed in the waste bin storage area explaining what material can be recycled;

c)
Calculations showing the amount of garbage and recycling expected to be generated;

d)
A statement stating the size of bins, frequency of collection and hours of collection;

e)
Include a plan showing the location of the bin storage area on the site and details of screening from public view;

f)
Include a dimensioned plan showing the storage area is sufficient to store the required number of bins in a manner that allows easy access to every bin;

g)
Detail the ventilation to prevent garbage odours entering the car park and/or dwellings;

h)
Detail the ease of taking the fully loaded waste bins to the point of waste collection; 

i)
State where and when the bins will be placed for waste collection;

j)
Confirm that the bins will be removed from the street promptly after collection; and
k)
Include a plan showing where the waste trucks will stop to service the waste bins and state whether no parking restrictions will be required for the waste trucks to access that space (e.g. 6 am-midday, Wednesday).

When submitted and approved to the satisfaction of the Responsible Authority, the Waste Management Plan and associated notated plans will form part of this permit.

9.
The Waste Management Plan approved under this permit must be implemented and complied with at all times to the satisfaction of the Responsible Authority unless with the further written approval of the Responsible Authority.

Development Contributions

10.
Prior to the issue of a Building Permit in relation to the development approved by this permit, a Development Infrastructure Levy and Community Infrastructure Levy must be paid to Moreland City Council in accordance with the approved Development Contributions Plan. 

If an application for subdivision of the land in accordance with the development approved by this permit is submitted to Council, payment of the Development Infrastructure Levy can be delayed to a date being whichever is the sooner of the following: 


For a maximum of 12 months from the date of issue of the Building Permit for the development hereby approved; or 


Prior to the issue of a Statement of Compliance for the subdivision. 

When a staged subdivision is sought, the Development Infrastructure Levy must be paid prior to the issue of a Statement of Compliance for each stage of subdivision in accordance with a Schedule of Development Contributions approved as part of the subdivision.

General Conditions 

11.
Prior to the issuing of Statement of Compliance or occupation of the development, whichever occurs first, all visual screening measures shown on the endorsed plans must be installed to the satisfaction of the Responsible Authority. All visual screening and measures to prevent overlooking must be maintained to the satisfaction of the Responsible Authority. Any screening measure that is removed or unsatisfactorily maintained must be replaced to the satisfaction of the Responsible Authority.

12.
Prior to the occupation of the development, a vehicle crossing must be constructed in every location shown on the endorsed plans to a standard satisfactory to the Responsible Authority (Moreland City Council, City Infrastructure Department).

13.
Prior to the occupation of the development, any existing vehicle crossing not to be used in this use or development must be removed and the kerb and channel, footpath and nature strip reinstated to the satisfaction of the Responsible Authority (Moreland City Council, City Infrastructure Department).

14.
Prior to the occupation of the development, the garage roller doors must be automatic and remote controlled.

15.
The applicant is required to replace and relocate the existing 300 millimetres drainage pipe between the existing junction pit, located approximately 6 metres north of the south-eastern corner of 18 Flannery Court and the existing junction pit located in the south-west corner of 9 Valdoone Court, to the satisfaction of the Responsible Authority.

16.
Before the occupation of the development, bollard lighting no higher than 1.2 metres above ground level is to be installed and maintained on the land to automatically illuminate pedestrian access along the pedestrian footpath to the rear parking area between dusk and dawn with no direct light emitted onto adjoining property to the satisfaction of the Responsible Authority.

17.
All stormwater from the land, where it is not collected in rainwater tanks for re-use, must be collected by an underground pipe drain approved by and to the satisfaction of the Responsible Authority (Note: Please contact Moreland City Council, City Infrastructure Department).

18.
Prior to the occupation of the development, all boundary walls must be constructed, cleaned and finished to the satisfaction of the Responsible Authority.

19.
Prior to the occupation of the development all telecommunications and power connections (where by means of a cable) and associated infrastructure to the land (including all existing and new buildings) must be underground to the satisfaction of the Responsible Authority.

20.
Prior to the occupation of the development, any Council or service authority pole or pit within 1 metre of a proposed vehicle crossing, including the 1 metre splays on the crossing, must be relocated or modified at the expense of the permit holder to the satisfaction of the Responsible Authority and the relevant service authority.

Time limit 

21.
This permit will expire if one of the following circumstances applies:

a)
The development is not commenced within 2 years from the date of issue of this permit;

b)
The development is not completed within 4 years from the date of issue of this permit.

The Responsible Authority may extend the period referred to if a request is made in writing before the permit expires or:


Within 6 months after the permit expires to extend the commencement date.


Within 12 months after the permit expires to extend the completion date of the development if the development has lawfully commenced.

Notes: 
These notes are for information only and do not constitute part of this notice of decision or conditions of this notice of decision.

Note 1: 
Further approvals are required from Council’s City Infrastructure Department who can be contacted on 8311 4300 for any works beyond the boundaries of the property. Planting and other vegetative works proposed on road reserves can be discussed with Council’s Open Space Unit on 8311 4300.

Note 2: 
Should Council impose car parking restrictions in this street, the owners and/or occupiers of the land would not be eligible for any Council parking permits to allow for on street parking. 

Note 3: 
A Cultural Heritage Management Plan has been approved in relation to the permitted high impact activity on the land in accordance with the requirements of the Aboriginal Heritage Act 2006. Activity on the land must comply with the approved Cultural Heritage Management Plan. The Aboriginal Heritage Act 2006 details offences and penalties that apply when a person knowingly does an act that harms or is likely to harm Aboriginal cultural heritage which is not in accordance with an approved cultural heritage management plan or other listed exemptions. Aboriginal cultural heritage is defined as Aboriginal places, Aboriginal objects and Aboriginal human remains.




REPORT

1.
Background

Subject site 
The subject site is located on the south-western side of Valdoone Court, Oak Park. It comprises one lot, with 2 dwellings. 11 Valdoone Court fronts the street at the elbow of Valdoone Court on the south-west side, and 11A is at the rear of the site, accessed from the side driveway, on the north-western boundary. The site is irregularly shaped, with a total area of 1172 square metres.

The existing vehicle access to the site is via a single crossover on the northern edge of the frontage. Vehicle parking is located in the front setback within a carport, and via a garage towards the rear dwelling centrally located within the site. The plans also show 2 bungalows bordering the garage and a pool.

The subject site contains an easement at the rear of the site, 1.83 metres inside the west boundary.

There are no restrictive covenants indicated on the Certificate of Title.

Surrounds

The surrounding area is characterised as residential and predominantly comprise single storey detached dwellings and views to the large corridor of open space along Moonee Ponds Creek. Due to the size of the site and the subdivision pattern, the site has 6 abuttals. 13 Valdoone Street to the north contains a single storey brick dwelling. 9 Valdoone Court to the south-east also contains a single storey brick detached dwelling. The site also abuts the rear boundary of 140 Vincent Street’s on the south-east interface, which also comprises a single storey detached brick dwelling. Directly south, the site borders the Bryant Family Reserve which is annexed to the Moonee Ponds Creek linear reserve and is accessed from Vincent Street. The western boundary is bordered by the rear of 16 and 18 Flannery Court. These lots each contain single storey brick dwellings.

Dwellings in Valdoone Court and the surrounds are typically constructed of brick, with pitched tiled roofs. There are some examples of multi-dwelling developments nearby, at 5 to 7 Flannery Court, 113 to 117 Vincent Street and currently under construction at 10 Valdoone Court. Commercial land is located 580 metres south-east of the site. 

There is no significant vegetation located on the subject site.

A location plan forms Attachment 1.
The proposal

The proposal is summarised as follows (as advertised):

	
	Dwelling 1
	Dwelling 2
	Dwelling 3
	Dwelling 4

	Number of bedrooms
	4
	3
	3
	4

	Car spaces
	2
	2
	2
	2

	Secluded private open space
	27.7 square metres 
	28.2 square metres
	29.8 square metres
	120 square metres

	Total private open space
	113 square metres 
	46 square metres
	48 square metres
	170 square metres and the balcony of 8 square metres

	Ground floor area
	95 square metres plus garage approximately 38 square metres
	63 square metres plus garage approximately 40 square metres
	70 square metres plus garage approximately 38 square metres
	91 square metres plus garage approximately 36 square metres

	First floor area
	68 square metres
	68 square metres
	63 square metres
	70 square metres


The advertised development plans form Attachment 2.

Statutory Controls – why is a planning permit required?

	Control
	Permit Requirement

	Neighbourhood Residential Zone
	A permit is required to construct more than one dwelling on a lot. Pursuant to Clause 32.09-2 (NRZ) no permit is required to use land as a dwelling. 


The following Particular Provisions of the Moreland Planning Scheme are also relevant to the consideration of the proposal:


Clause 45.06: Development Contributions Plan Overlay (Schedule 1). A condition is included in the recommendation requiring the payment of the DCP levy prior to the issue of a Building Permit for the development.


Clause 55: Two or more dwellings and residential buildings

Aboriginal Heritage

The Aboriginal Heritage Act 2006 and Aboriginal Heritage Regulations 2007 provide for the protection of Aboriginal places, objects and human remains in Victoria.

Under these provisions the proposed development is defined as a High Impact Activity and the land is within an Area of Cultural Heritage Sensitivity. As such, Council is prevented from granting a planning permit unless a Cultural Heritage Management Plan (CHMP) is first approved.

The permit applicant has provided Council with a copy of the necessary CHMP approved by the Wurundjeri Tribe Land Council in accordance with the requirements of the Aboriginal Heritage Act 2006.

Management conditions in regard to this CHMP were developed in consultation with the Wurundjeri Tribe Land and Compensation Cultural Heritage Council Incorporated and include Cultural Heritage Awareness Induction and 2 compliance site inspections. The standard contingency measures are also provided for the appropriate reporting of the discovery of heritage material, and for the appropriate curation and custody of Aboriginal cultural heritage material that may be found during development or construction works.

A note is included in the recommendation reminding the permit holder of their obligations in relation to the Aboriginal Heritage Act 2006.

2.
Internal/External Consultation

Public Notification

Notification of the application has been undertaken pursuant to Section 52 of the Planning and Environment Act 1987 by:


Sending notices to the owners and occupiers of adjoining and nearby land; and


By placing a sign on the frontage of the site.

Council has received 12 objections. A map identifying the location of objectors forms Attachment 1. 

The key issues raised in objections are:


Neighbourhood Character;


Overlooking;


Overshadowing;


Views to the park will be blocked;


Privacy of park goers/overlooking into the park;


Number of dwellings;


Noise;


No visitor car space/impact on street parking;


Traffic congestion;


Property devaluation;


Fencing removal;


Increased pressure on sewerage infrastructure;


The part retention of a brick structure as a boundary wall;


Impact of attaching clotheslines onto the dwelling wall of 13 Valdoone Court; and


Impact on mature trees on the boundary of 9 Valdoone Court.

A Planning Information and Discussion meeting was held on 3 July 2018 and attended by Cr John Kavanagh, a Council Planning Officer, the applicant and approximately 7 objectors. The meeting provided an opportunity to explain the application, for the objectors to elaborate on their concerns, and for the applicant to respond.

Following the discussions at the Planning and Information Discussion meeting, it was resolved by the applicant to amend the plans to address some of the concerns raised by objectors. 

Plans were received on 18 July 2018, labelled ‘sketch plans’, to address many objector issues. The plans have been circulated to objectors but were not formally substituted and readvertised. The following changes were made:


Reduced first floor level footprints to:


Dwellings 2, 3 and 4, which increases the first floor separation to 3 metres between dwellings 2 and 3, and dwellings 3 and 4.


Dwelling 1, which is reduced by one bedroom and provides more ground floor roof form to articulate the driveway view of the dwelling from the street.


Dwelling 4, reduced by one bedroom increasing the setback to the north-west interface (13 Valdoone Court) and deleting a small cantilevered section.


Eaves provided to ground floor roof forms to increase the dominance of ground floor roof forms.


Ground floor roof forms provided with a 30 degree pitch to achieve dominant ground floor roof forms.


Amended window layouts to all upper floor rooms (1800 millimetre sill height or height of clear glazing above obscure fixed glazed pane).


Screening annotations made clearer on the first floor of dwelling 4.


Amended fence annotations to the fence of 13 Valdoone Court (2.5 metres high and material to the satisfaction of neighbour).


Clotheslines annotated as freestanding to address objector concerns.


Dwelling 4 carport moved 150 millimetre off boundary and the fence noted as retained.


Acoustic fence provided between dwelling 1 and 13 Valdoone Court (opposite the windows of 13 Valdoone Court).


Redesigned porches to both dwellings 2 and 3.


Increased setbacks to the ensuite of the ground floor bedroom of dwelling 1, and increased setback to the laundry of dwelling 2 (both to the north side towards 13 Valdoone Court) to increase secluded private open space areas to improve the solar access to the secluded private open spaces.

The sketch plans submitted on 18 July 2018 for the amendment to the development form Attachment 3.

Internal/external referrals

The proposal was referred to the following internal branches/business units of Council. 

	Internal Branch/Business Unit 
	Comments

	Strategic Transport and Compliance Branch
	No objections were offered to the proposal subject to modifications, which are addressed by conditions detailed in the recommendation. 

	ESD Unit
	No objections were offered to the proposal subject to modification, which are addressed in the conditions detailed in the recommendation.

	Open Space 
	No objections were offered to the proposal subject to modification, which are addressed in the conditions detailed in the recommendation.


3.
Policy Implications

Planning Policy Framework (PPF)

The following State Planning Policies are of most relevance to this application: 

Clause 11.01-1S: Settlement


Clause 11.01-1R1: Settlement Metropolitan Melbourne


Clause 11.02-1S: Supply of Urban Land


Clause 15.01-1S: Urban design


Clause 15.01-2S: Building design


Clause 15.01-5S: Neighbourhood character


Clause 15.02: Sustainable Development


Clause 15.03-2S: Aboriginal cultural heritage


Clause 16.01: Residential development

Local Planning Policy Framework (LPPF)

The following Key Strategic Statements of the Municipal Strategic Statement (MSS) and the following Local Planning Policies are of most relevance to this application:
Municipal Strategic Statement:


Clause 21.01 Municipal Profile


Clause 21.02 Vision


Clause 21.03-3 Housing


Clause 21.03-4 Urban Design, Built Form and Landscape Design


Clause 21.03-5 Environmentally Sustainable Design (Water, Waste and Energy)


Clause 21.03-6 Open Space Network

Local Planning Policies:


Clause 22.01 Neighbourhood Character


Clause 22.03 Car and Bike Parking and Vehicle Access


Clause 22.08 Environmentally Sustainable Design

Human Rights Consideration

This application has been assessed in accordance with the requirements of the Planning and Environment Act 1987 (including the Moreland Planning Scheme) reviewed by the State Government and which complies with the Victorian Charter of Human Rights and Responsibilities Act 2006.
4.
Issues

In considering this application, regard has been given to the Planning Policy frameworks, the provisions of the Moreland Planning Scheme, objections received and the merits of the application. 

Does planning strategy support this development in this location?

The Local Policy within the Moreland Strategic Statement (MSS) envisages minimal housing growth in areas outside of Activity Centres within the Neighbourhood Residential Zone (NRZ), to ensure an ongoing supply of single dwellings and low density multi-dwelling developments. Whilst the NRZ aims to limit opportunities for increased residential development, the proposal is considered to appropriately respect the existing character and contribute to an open, landscaped character, as detailed within the neighbourhood character assessment below.

Planning policy encourages new development to respond to the local context and character and to ensure that development provides an interface between the public and private realm, enhancing surveillance and safety of public space, which is achieved by dwelling 4. 

Are mandatory requirements of the zone met?

Garden area

As the lot is 1172 square metres, 35% minimum garden area is required. This mandatory requirement has been appropriately demonstrated on the plans and meets the definition of garden area specified at Clause 73.01 of the Moreland Planning Scheme.

Building height 

The proposal has a maximum height of 7.9 metres and is double storey. This meets the maximum building height and maximum number of storeys permitted in the Neighbourhood Residential Zone.

Does the proposal respond to the preferred character of the area?

The proposal is an acceptable response to Clause 22.01 (Neighbourhood Character) and Clause 55.02 (Neighbourhood Character and Infrastructure) of the Moreland Planning Scheme.

The proposal, by virtue of the amended sketch plans, responds positively to Council’s Neighbourhood Character Policy. These amended plans meet the objectives of Clause 22.01 by: 


Proposing a maximum double storey form, generally consistent with the height of contemporary development in the immediate area.


Proposing a traditional built form with contemporary materials, ensuring that the development would respect the scale, siting and appearance of built form in the immediate area. 


Providing front and side setbacks that generally reflect the pattern of development in the immediate area, with areas of open space provided in excess of the Clause 55 Standards. 


Providing sufficient space in the front setback for a large sized canopy tree, and a smaller canopy tree in the secluded private open space of each dwelling, with the width of these areas exceeding the minimum width of 1.8 metres required by the Moreland Tree Planting Manual for Residential Zones, 2014 for the planting of canopy trees.


Providing habitable room windows facing both Valdoone Court and the creek reserve at the rear, which maximise opportunities for casual surveillance. In addition, a first floor balcony to view the creek reserve provides further casual surveillance to the reserve.


Retention of the street tree is achieved by the proposed vehicle crossover. 


The location of all car parking ensures that car parking is not a dominate feature within the streetscape. 

It is acknowledged that Council’s Neighbourhood Character Policy, at Clause 22.01 of the Moreland Planning Scheme, has a preference for single storey built form in rear yards. However, a variation may be considered where;

The building envelope respects the existing character of open rear yards and garden outlooks. This should be through provision of generous side and rear setbacks and private open space in excess of Clause 55 standards to increase the space for screen tree planting, and sensitive design of the upper levels with adequate articulation, setbacks and materials to minimise visual bulk impacts as seen from neighbouring rear secluded open spaces.

The existing site context shows that an open rear yard corridor exists to the east of the site, along Valdoone Court and Vincent Street. The west of the subject site is characterised by an unusual subdivision pattern, and the location of Flannery Court properties abutting the rear boundary of the site. The rear yards generally form an open rear yard corridor both confined to the south boundary, and the short west boundary (to the south-west of the site). 

The proposed building envelope responds to this prevalent open space corridor location with very generous open space, in excess of 170 square metres for dwelling 4 and setbacks at ground floor of 4 metres and 5.4 metres at the first floor of the south-western corner. This area provides generous landscaping opportunities along the south, south-east and south-west boundaries, and north-west of dwelling 4. 

The eastern outlooks to Valdoone Court and Vincent Street rear yards are appropriately softened by the provision of a generous landscaping strip to the south‑east of the accessway for screen tree planting and articulation of the upper levels and separation of the dwellings. The combination of setbacks and built form articulation suitably responds to the prevailing character.

The articulation of the upper levels is also achieved in the amended sketch plans dated 18 July 2018. Dwellings 2, 3 and 4 ground floor roof forms are prevalent and no first floor cantilevering is proposed. Eaves and a 30 degree pitch have been provided to ground floor roof forms to increase the dominance of ground floor roof forms so that the first floor appears recessive and views to sheer walls are not dominant when viewed from adjoining open spaces. 

The sketch plans received on 18 July 2018 form conditions of the recommendation. With those changes, which provide the above response to Council’s Neighbourhood Character Policy, the proposal is considered an acceptable response to the existing neighbourhood character.

The amended plans are included as Attachment 3.

Has adequate car parking been provided? 

Clause 52.06 requires one car space for each 1 to 2 bedroom dwelling and 2 car spaces for each 3 or more bedroom dwelling. A total of 8 spaces are required for the dwellings, comprising 2 car parking spaces per dwelling. 

The development provides the required number of car spaces and therefore the proposed development satisfies the Moreland Planning Scheme with respect to the provision of car parking. It is noted that no visitor car space is required by this proposal because the number of dwellings is less than 5. 

Some visitor car parking can be expected on the street, which is common for many visitors to dwellings in the area, however, the dwellings will not be eligible for parking permits or visitor permits, in the event that parking restrictions are imposed by Council on the street. 

What impact does the proposal have on car congestion and traffic in the local area?

In relation to traffic impacts, Council’s Strategic Transport and Compliance Branch have assessed the proposal and consider that the development will result in 15 additional vehicles per day on Valdoone Court. This remains within the street’s design capacity and is not expected to cause traffic problems. 

What impact does the proposal have on cycling, bike paths and pedestrian safety, amenity and access in the surrounding area?

The proposal provides an acceptable response to Council’s Local Planning Policy Clause 22.03 (Car and Bike Parking and Vehicle Access) as it: 

Limits the number of vehicle crossings to one;


Limits the removal of on-street public parking spaces, removal of street trees, and encroachment into landscaped front setbacks; and


Provides 4 bicycle spaces (one for each dwelling).

Does the proposal incorporate adequate Environmental Sustainable Design (ESD) features?

ESD features of the development are considered to be adequate and include:


Average NatHERS rating of 6.5 stars;


2000 litre water tank volume per dwelling;


Double glazing to all habitable room windows;


STORM score of 106; and


Provision of 4 bicycle spaces

Conditions are included in the recommendation requiring additional details to ensure a satisfactory response to the requirements of Clause 22.08.

Is the proposal accessible to people with limited mobility? 

Objective 9 of Clause 23.03-3 (Housing) is to increase the supply of housing that is visitable and adaptable to meet the needs of different sectors of the community. 

Double storey townhouse type development is not ideal for providing visitable and adaptable dwellings, given that living areas and bedrooms are often spread over several levels. However, 2 of the dwellings provide ground floor bedrooms and all have living areas on the ground floor with level entries to the dwellings to improve the visibility of the dwellings.

Does the proposal satisfy the requirements of Clause 55?

A detailed assessment of the proposal against the objectives and standards at Clause 55 has been undertaken. The proposed development complies with the objectives of Clause 55. Key issues from the Clause 55 assessment are discussed under the headings below. 

Parking location objectives 

Although Standard B15 is not met for the proposal by the setbacks from the communal accessway to the kitchen of Dwelling 1 and living rooms of dwellings 1, 2 and 3, the parking location objective is considered met. Dwelling 1 has higher window sills than standard windows, and all dwellings contain noise attenuating glazing, noted on the plans as double glazing to all habitable rooms. This will reduce the vehicle noise of residents passing these windows to acceptable levels for living spaces where noise impacts can be higher than for bedrooms.
Side and rear setbacks objective

The required setbacks are exceeded in most locations across the side and rear of the site, except at the location of the ground floor bedroom wall of dwelling 1 towards the north-western boundary. This corner at the facade of the dwelling is setback 0.915 metres in lieu of 1 metre for a length of less than 1 metre, near the narrowest section of the lot (the frontage). This is due to the lot shape and results in no unreasonable amenity impacts. Therefore the minor variation to the Standard is acceptable because the objective of the Standard is met.

Storage objective 

A condition is included in the recommendation requiring that 6 cubic metres be provided for each dwelling, accessible externally from the dwellings.

Site services objective

Due to the width of the street frontage, the applicant has suggested a private collection could be detailed in a Waste Management Plan. Alternatively Council collection and communal bins could ensure that waste collection is manageable. The recommendation includes conditions. The provision of a Waste Management Plan to Council’s Satisfaction is conditioned within the Recommendation. 

5.
Response to Objector Concerns

The following issues raised by objectors are addressed in section 4 of this report:


Character issues;


No visitor car space, and the impact on street parking;


Privacy of park patrons/overlooking into the park;


Traffic congestion; and


Mounting clotheslines on the boundary wall of 13 Valdoone Court.

Other issues raised by objectors are addressed below.

Privacy/overlooking

Clause 55.04-6 (Overlooking) of the Moreland Planning Scheme does not aim to eliminate all overlooking, but rather seeks to prevent unreasonable overlooking. Up to 9 metres is the standard accepted by state-wide provisions as being a reasonable distance where screening is required to minimise overlooking. All first floor habitable room windows are either shown with a minimum 1.7 metre high sill height or provided with fixed obscure glazing to 1.7 metres, to comply with Standard B22 of the Moreland Planning Scheme (Overlooking). 

The rear balcony of dwelling 4 requires additional screening measures to limit views to the south-west towards Flannery Street. Views within the 9 metre overlooking arc are partly obscured by the location of the boundary fence and outbuildings at 16 Flannery Court, however some of the overlooking arc will fall onto the secluded private open space of 18 Flannery Court. Therefore a continuation of privacy screening is required to minimise overlooking. This forms part of the recommendation. 

Overshadowing

The shadow diagrams submitted by the applicant have been checked. Shadows cast by the development will be largely contained within the development site itself, or are cast onto adjoining existing dwelling walls, structures, and fencing. The expected shadowing is within the requirement of the relevant ResCode objective. 

Noise associated with dwellings

Concern regarding noise from occupants in the dwelling 1 courtyard were raised by the objector from 13 Valdoone Court. The applicant has responded to this concern by providing an acoustic fence opposite the habitable room windows of 13 Valdoone Court. This is included as a note on the plans submitted following the consultation meeting which are referenced in the recommendations. It is noted that it is not a requirement of the Planning Scheme to address residential noise however, and consideration of this planning application is confined only to the construction of the dwellings. The residential use of the dwellings does not require a planning permit. Residential noise associated with a dwelling is considered normal and reasonable in an urban setting. Any future issues of noise disturbance, if they arise, should be pursued as a civil matter. 

Number of dwellings 

The proposal satisfies the requirements of Clause 55 in respect to site coverage, permeability, car parking, and open space provision and therefore the proposal is not considered to be an over development of the site. 

Loss of views to the park

While the Victorian Civil and Administrative Tribunal has recognised that views can be a relevant amenity consideration, it has also held that there is no right to a view and that the weight to be given to the amenity impact of loss of views is diminished where no planning control applies encouraging retention or sharing of views. There is no specific policy or provision regarding views within the Moreland Planning Scheme. In this context, it is not considered that the extent of loss of view in this case does not warrant a variation to, or refusal of the proposal.

The part retention of a brick structure as a boundary wall 

Residents at 13 Valdoone Court were concerned that the advertised plans showed part of the boundary line would retain the brick wall on the boundary with 13 Valdoone Court which now forms the north-west garage wall. The concern of residents being that when the existing garage is demolished, no supports would remain for the wall and it would fall. The applicant has responded to this concern with the amended the plans (in the sketch plans dated 18 July 2018) to provide a new wall of the same height to maintain privacy, and the fence is to be 2.5 metres high, with the material to be of the neighbours choice. These plans are referenced in the recommendation.

Fencing removal

In response to objector concerns the applicant has provided some changes in the amended sketch plans dated 18 July 2018. These show the retention of the existing fence with 140 Vincent Street and 9 Valdoone Court to the south-east, and acoustic fencing provided alongside the windows of the dwelling at 13 Valdoone Court. Further, privacy concerns to the rear yard of 13 Valdoone Court have been addressed by a proposed 2.5 metre high fence beside the pool area of 13 Valdoone court, which will be of a material to the satisfaction of the neighbour.

Impact on mature trees on common boundary (3 at number 9).

A condition in the recommendation requires that trees on adjoining properties proximate to the subject site are protected, and that the trees are shown on plans and provided with a TPZ (Tree Protection Zone) to enable their retention throughout the process of construction. 

Impact on infrastructure 

An objector concern was the impact of the dwellings on infrastructure, particularly increased pressure on sewerage infrastructure. The site owner will be required to address infrastructure servicing demands of the additional dwellings as required by the various service agencies at the time of subdivision or connection of the development, including any service authority’s requirements to contribute to the cost of upgrading trunk infrastructure. In addition, the application proposed to build over Council’s stormwater pipe with the garage of dwelling 4. This is accepted, however the applicant will be required to replace and relocate the existing drainage pipe between the site boundaries, which forms condition 15 of Council’s recommendation.

Property values

The Victorian Civil and Administrative Tribunal and its predecessors have generally found claims that a proposal will reduce property values are difficult, if not impossible, to gauge and of no assistance to the determination of a planning permit application. It is considered the impacts of a proposal are best assessed through an assessment of the amenity implications rather than any impact upon property values. This report provides a detailed assessment of the amenity impact of this proposal.

6.
Officer Declaration of Conflict of Interest

Council officers involved in the preparation of this report do not have a conflict of interest in this matter.

7.
Financial and Resources Implications

There are no financial or resource implications.

8.
Conclusion

It is considered, subject to the conditions contained in the recommendation, that the development strikes an acceptable balance between providing an increase in residential density while limiting off-site amenity impacts and providing an acceptable level of internal amenity.

On the balance of policies and controls within the Moreland Planning Scheme and objections received, it is considered that a Notice of Decision to Grant a Planning Permit No MPS/2017/673 should be issued for the construction of 4 double storey dwellings, subject to the conditions included in the recommendation of this report.

Attachment/s

	1 
	Locality and Objector Map
	D18/271632
	

	2 
	Advertised Plans
	D18/271617
	

	3 
	Sketch Plans Received with Amendments After Advertising
	D18/271613
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