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Council AGENDA
Planning and Related Matters
Wednesday 15 December 2021
Commencing 6.30 pm
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This is the Agenda for the Council meeting.
For assistance with any of the agenda items,
please telephone 9240 1111.
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Acknowledgement of the traditional custodians of the City of Moreland 

Moreland City Council acknowledges the Wurundjeri Woi Wurrung people as the Traditional Custodians of the lands and waterways in the area now known as Moreland, and pays respect to their elders past, present, and emerging, as well as to all First Nations communities who significantly contribute to the life of the area.

1.
WELCOME

2.
APOLOGIES
Cr Carli Hannan has sought a leave of absence from 9 December 2021 to 2 March 2022 inclusive.
3.
DISCLOSURES OF CONFLICTS OF INTEREST

4.
MINUTE CONFIRMATION
The minutes of the Planning and Related Matters Meeting held on 24 November 2021 be confirmed.
5.
Council Reports
5.1
495-511 LYGON STREET, BRUNSWICK EAST - PLANNING APPLICATION MPS/2020/57
4
5.2
20-22 Delta Avenue, Coburg North VIC 3058 - Planning Application MPS/2008/294/A
25
5.3
72-90 Holmes Street, BRUNSWICK VIC 3056 - Planning Application - MPS/2021/396
27
6.
URGENT BUSINESS

5.
Council Reports
5.1
495-511 LYGON STREET, BRUNSWICK EAST - PLANNING APPLICATION MPS/2020/57
Director City Futures 
Phillip Priest
City Development 
Executive Summary[image: image2.png]



	Property:
	495-511 Lygon Street, Brunswick East

	Proposal:
	Part demolition of existing buildings, and the construction of a six storey building above basement levels, use of the land for a place of assembly (function centre), and dwellings, and reduction of the statutory car parking requirement associated with the function centre, retail and food and drink premises uses

	Zoning and Overlay/s:
	
Commercial 1 Zone 


Development Contributions Plan Overlay


Heritage Overlay Schedule 435


Design and Development Overlay Schedule 19


Parking Overlay Schedule 1

	Strategic setting:
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	ESD:
	
Average NatHERS rating of 7.2 stars.

	Accessibility:
	
57per cent adaptable apartments. 

	Key reasons for support
	
Reduction in height generally consistent with PARM resolution imposing condition to reduce height.


Results in a development that is respectful of the heritage building. 


Continues to provide for a community use. 

	Recommendation:
	Council advise VCAT and all parties that:


Council does not consent as the changes shown in the November 2021 plans would result in material detriment and require public notice. 


If, the November 2021 plans are formally substituted as the application plans and further persons join as parties to the VCAT review, the Group Manager City Development is provided with delegated authority to consent at any future VCAT Compulsory Conference.

If the November 2021 plans are formally substituted as the application plans and there are no further person seeking to be joined as parties to the VCAT review, Council supports the issue of Planning Permit no. MPS/2020/57 subject to the recommended conditions.


Officer Recommendation
That Council resolves to write to the Victorian Civil and Administrative Tribunal (VCAT) and all parties advising:
Part A

Council does not consent to the issue of Planning Permit no. MPS/2020/57 for the partial demolition of existing buildings, and the construction of a multi-storey building above basement levels, use of the land for a place of assembly (function centre) and dwellings, and reduction of car parking because the changes shown in the November 2021 plans will result in material detriment and require public notice. 

Part B

If the November 2021 without prejudice plans are formally substituted in accordance with VCAT Planning Practice Note PNPE9 and further persons join as parties to the VCAT review, the Group Manager City Development is provided with delegated authority to consent at any future VCAT Compulsory Conference in accordance with the conditions of Part C of the recommendation.

Part C

If the November 2021 without prejudice plans are formally substituted in accordance with VCAT Planning Practice Note PNPE9 and there are no further persons joined as parties to the VCAT review, Council consents to the issue of Planning Permit No. MPS/2020/57 for the partial demolition of existing buildings, and the construction of a multi-storey building above basement levels, use of the land for a place of assembly (function centre) and dwellings, and reduction of car parking subject to the following conditions (changes to existing conditions and new conditions bolded):
Amended plans required

1.
Before the development commences, amended plans to the satisfaction of the Responsible Authority must be submitted to, and approved by, the Responsible Authority. When approved, the plans will be endorsed and will then form part of the permit. The plans must be drawn to scale with dimensions and three copies must be provided. The plans must generally accord with VCAT substituted plans that are dated November 2021 prepared by Cera Stribley Architects but be modified to show:

a)
Deleted
b)
Deleted
c)
Deleted

d)
Retention of the original roof of the former Liberty Theatre building for a minimum of 11 metres from the Lygon Street frontage.
e)
Deleted

f)
A maximum wall height on the western site boundary (rear laneway) of 8 metres to adhere to the rear setback requirements of the Design and Development Overlay (Schedule 19). 
g)
Deleted

h)
Deleted

i)
Deletion of the statement ‘Extent of heritage façade to be retained (refer to heritage report)’ from the East Elevation plan.
j)
Details of the retention, conservation and restoration of the former Liberty Theatre heritage building in accordance with the Heritage Report required by Condition 4.
k)
The proposed verandahs (to Lygon Street) setback a minimum of 750mm from the kerb and with a height of less than 3 metres above the level of the footpath in accordance with Clause 507 of the Building Regulations 2006.
l)
The entry to the basement from the rear laneway designed with an apex height along the basement access ramp equivalent to 47.21AHD +150mm to prevent stormwater inundation of the basement from the road reserve.

m)
The provision of stairs with an adjacent ramp for cyclists to roll their bicycle wheels on when accessing lifts to and from the residential bike storage area on Basement Level 3(A).  The stairs must be constructed with 355mm treads and have a non-slip surface.

n)
Dimensions, line-markings and bollard in accordance with Australian Standard 2890.6 shown to the accessible parking bay on Basement Level 1(A) and adjacent shared space.

o)
An offset of at least 1 metre for all car parking spaces adjacent to walls on Basement Level 3(B).

p)
The location of any substation required by the power company for this development.  Any substation must be incorporated within the building (i.e. not free standing or pole mounted in the street) to ensure minimal impact on the visual amenity of the public realm.
q)
All residential and employee bicycle spaces secured with walls, with self-closing and self-locking doors that are only accessible using keys, codes or swipe cards in accordance with the Australian Standard for Bicycle Parking (AS2890.3).
r)
The Environmentally Sustainable Design initiatives that are required to be shown on plans, as detailed in Condition 8 of this permit.  
s)
Any changes required by the amended Sustainability Management Plan in accordance with Condition 8 of this permit.

t)
Any changes required by the amended Landscape Plan in accordance with Condition 11 of this permit.

u)
Any changes required by the amended Waste Management Plan in accordance with Condition 15 of this permit.

v)
Any changes required by the Accessibility Report in accordance with Condition 17 of this permit.

w)
Any changes required by the amended Acoustic Report in accordance with Condition 19 of this permit.
x)
Any changes required by the Loading Management Plan in accordance with Condition 22 of this permit.

y)
Any changes required by the Wind Assessment Report in accordance with Condition 33 of this permit.

z)
Introduction of visual aids/signs, as appropriate for vehicles and pedestrians in the laneway. 
aa)

The west facing balconies on levels 1 and 2 to have fixed, permanent screens that meets the requirements of Standard B22 (Overlooking) at Clause 55.04-6 of the Planning Scheme to prevent unreasonable overlooking into the existing secluded open spaces and habitable room windows of the dwellings located at 26, 28 and 30 Stanley Street, Brunswick. The screens must be designed to provide views outward and/or upward through the screens without views downwards into the affected secluded private open spaces and habitable room windows. 

bb)

A screen diagram drawn at a scale of 1:50 which details the screens associated with the west facing balconies on levels 1 and 2. This diagram must include:

i.
All dimensions, including the width of slats and the gap between slats.
ii.
All side screens.
iii.
How compliance is achieved with the standard of Clause 55.04-6 (overlooking) of the Moreland Planning Scheme.
cc)

The horizontal bicycle spaces dimensioned to be 1800mm long and 500mm wide and the vertical bicycle spaces dimensioned to be 1200mm long and 500mm wide, and each space accessed from a 1500mm wide access aisle as required by the Australian Standard for Parking Facilities- Bicycle parking (AS2890.3).

dd)
The shared area of the Accessible parking space identified with bollards and chevon line marking as required by the Australian Standard AS2890.6. 

ee)

The splay on the south-west corner of the building to be dimensioned 5.035 metres by 3.805 metres to allow vehicles to turn from one laneway to the other.

Development not to be altered

2.
The development and use as shown on the endorsed plans must not be altered without the written consent of the Responsible Authority. This does not apply to any exemption specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless specifically noted as a permit condition.

Easement to be removed

3.
This permit shall have no force or effect until such time as the issue of a separate planning permit in accordance with Clause 52.02 of the Moreland Planning Scheme for removal of the passageway easement reserved by Transfer A773707 shown on Lot 1 on Title Plan 959398C and the easement is removed in accordance with section 23 of the Subdivision Act 1988.
Heritage

4.
Prior to the endorsement of plans, a Heritage Report must be submitted to and then endorsed to the satisfaction of the Responsible Authority. Once endorsed, the Heritage Report will form part of this permit. The Heritage Report must:
a)
outline the precise retention of the former Liberty Theatre building generally in accordance with the plans advertised on 19 February 2021 prepared by Cera Stribley Architects, other than any updates resulting from the changes required by Condition 1 of this permit including the retention of at least 11 metres of the original roof of the former Liberty Theatre as required by Condition 1d.

b)
outline the restoration and conservation of the former Liberty Theatre building based on available historic material and inspections of the building fabric.

5.
The original roof must not be altered without the further written permission of the Responsible Authority

Function Centre use
6.
The function centre use allowed by this permit (except cleaning) must operate only between 8:00am and 11:00pm. Cleaning may take place until 11:30pm.
7.
The maximum number of patrons permitted in the function centre premises must not exceed 100 at any one time.
Sustainability Management Plan 

8.
Prior to the endorsement of plans, a Sustainability Management Plan (SMP) and associated plans must be submitted to and approved to the satisfaction by the Responsible Authority. The SMP must demonstrate a best practice standard of environmentally sustainable design and be generally in accordance with the SMP prepared by Sustainable Development Consultants dated 22 December 2020 version v5D but modified to include the following changes: 

a)
An amended Green Star ‘Design & As Built’ assessment which:

i.
Confirms with evidence how all of the claimed credits will be achieved and maintained;

ii.
Includes accompanying supporting documentation as per the claimed credits;

iii.
Deletes claimed Innovation credit 30D Financial Transparency and other Innovation credits that are not suitably claimed or explained how they will be ensured as being met; and

iv.
Includes a minimum of 10 per cent buffer points to achieve the minimum points required in a 4 star Green Star building.

b)
The NCC 2019 JV3 modelling for the commercial area’s improvement increased from 4 per cent to a minimum of 10 per cent. 

c)
Confirmation of the overall NatHERS ratings as an average of 7.2 stars and deletion of other contradictory wording. 

d)
Show the following ESD initiatives on the development plans: 

i.
External operable shading devices to exposed north, east and west facing glazing of all bedrooms and living rooms, to block peak summer afternoon sun. An indicative product diagram of the proposed device must be provided;
ii.
The capacity of the total 23kW solar PV system on the rooftop and size of the panels as 385 watts;

iii.
Solar panels on top of the solar canopy and the communal lobby/lift cores (as per the SMP);

iv.
The electric vehicle car charging spaces available for use by all residents and tenants as per the SMP and a power capacity of 32A (unless otherwise justified by supporting electrical infrastructure information);

v.
Apartment waste chutes within the corridors nominated as one for garbage (landfill waste) and one for recycling ; and

vi.
The colour and material schedule to contain reference to materials in the SMP and the Green Star credits (including steel, timber, PVC, extra low VOC, low formaldehyde, etc).

e)
A MUSIC model and stormwater management response that achieves the best practice stormwater targets but is modified so that: 
i.
Proprietary devices are not used; 
ii.
Rainwater tank harvesting and reuse is justified, including reuse rates and irrigation rates that accord with the plans and planning report; and

iii.
An electronic copy of the MUSIC model is included. 

f)
An amended stormwater catchment plan that is consistent with the MUSIC model, clearly showing: 
i.
The entire site area;
ii.
The rainwater harvesting tanks noted on the basement plan as being used for toilet flushing and landscape irrigation; and

iii.
The catchment plans for the rainwater harvesting tanks and any other treatments. 

9.
Prior to the issue of a Statement of Compliance or Certificate(s) of Occupancy, whichever occurs first, all works must be undertaken in accordance with the endorsed Sustainability Management Plan report to the satisfaction of the Responsible Authority.  No alterations to these plans may occur without the written consent of the Responsible Authority.

10.
Prior to the issue of a Statement of Compliance or Certificate(s) of Occupancy, whichever occurs first, of any dwelling approved under this permit, a report from the author of the Sustainability Management Plan (SMP) approved pursuant to this permit, or similarly qualified person or company, must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm (and include evidence) that all measures specified in the SMP have been implemented in accordance with the approved plan.

Landscape Plan

11.
Prior to the commencement of any development works, an amended landscape plan must be submitted to and approved by the Responsible Authority. When to the satisfaction of the Responsible Authority, the report will be endorsed and will form part of this permit. The landscape plan must be generally in accordance with the landscape plan prepared by Rupert Baynes Landscape Design and dated December 2020 (Revision C) but amended to show:

a)
Any updates resulting from the changes required by Condition 1 of this permit;

b)
Landscaping in the form of planting within planter boxes on or adjacent to all west-facing balconies;

c)
Details of all planter boxes, above basement planting areas, green walls, rooftop gardens and similar, including:

i.
Soil volume sufficient for the proposed vegetation

ii.
Soil mix

iii.
Drainage design

iv.
Details of an automatic irrigation system, including maintenance program and responsibility for maintenance.
12.
All vegetation in planter boxes, green walls and rooftop gardens or similar must be maintained and any dead, diseased or damaged plants replaced with a suitable species to the satisfaction of the Responsible Authority.

13.
Prior to the issuing of a Statement of Compliance or occupancy permit for any part of the development, whichever occurs first, all landscaping works must be completed and maintained in accordance with the approved and endorsed landscape drawing to the satisfaction of the Responsible Authority.

14.
Prior to the commencement of works a tree protection zone must be established around the existing street trees with barriers/fencing placed at a distance of at least 12 times the trunk diameter (measured 1.4m above the ground) or 2 metres (whichever is greater) in accordance with the Australian Standard for Protection of trees on development sites (AS4970-2009) or in accordance with the direction of Council’s Arborist to the satisfaction of the Responsible Authority.  Alternatively, if construction scaffolding and movement of construction materials are determined to have an impact on the health of the street trees, they may be removed and replaced prior to the issuing of a Statement of Compliance or occupancy permit for any part of the development, whichever occurs first, with replacement species selection and planting method to the satisfaction of the Responsible Authority.
Waste Management Plan

15.
Prior to the endorsement of plans an amended waste management plan must be submitted to and approved by the Responsible Authority.  The plan must be generally in accordance with the Waste Management Plan prepared by One Mile Grid and dated 2 February 2021 but must be amended to include the following:

a)
Any updates resulting from the changes required by Condition 1 of this permit;

b)
Provision for separate food waste collection and in accordance with Clause 58.06-3 of the Moreland Planning Scheme and details of how residents will be encouraged to separate food waste from general waste; and

c)
Provision for separate glass collection when that becomes available.

When the waste management plan is to the satisfaction of the Responsible Authority it will be endorsed and will form part of this permit.

16.
The Waste Management Plan approved under this permit must be implemented and complied with at all times to the satisfaction of the Responsible Authority unless with the further written approval of the Responsible Authority.
Accessibility Report 

17.
Prior to the endorsement of plans an accessibility report prepared by a suitability qualified professional must be submitted to and approved by the Responsible Authority. The report must:
a)
Detail how the residential portion of the development will incorporate design features in accordance with Standard D17 (Accessibility) of Clause 58 of the Moreland Planning Scheme, including the detailed design of the bathrooms; and

b)
Detail how the retail, function centre and café uses will be accessible by people with limited mobility.

When submitted and approved to the satisfaction of the Responsible Authority, the Accessibility Report will be endorsed to form part of this permit. No alterations to the plan may occur without the written consent of the Responsible Authority. The recommendations of the report must be implemented to the satisfaction of the Responsible Authority prior to the occupation of the development.
18.
Prior to the issue of a Statement of Compliance or an occupancy permit for any part of the building approved under this permit, whichever occurs first, a report from the author of the accessibility report approved pursuant to this permit, or similarly qualified person or company, must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm that all measures specified in the accessibility report have been implemented in accordance with the approved report.
Acoustic Report

19.
Prior to the endorsement of plans an amended acoustic report must be submitted to and approved by the Responsible Authority.  The plan must be generally in accordance with the Acoustic Assessment prepared by Watson Moss Growcott and dated 17 February 2021 but must be amended to:

a)
include the any updates resulting from the changes required by Condition 1 of this permit;
a)
include an assessment of the noise impact of the function centre use on the proposed apartments within the development and the surrounding area, taking into account the approved patron numbers and hours of operation (as detailed by Conditions 6 and 7 of this permit); and

b)
state whether any measures are necessary to reduce noise impacts of the function centre to both the dwellings within the development and dwellings in the nearby area and detail those measures.

c)
include recommendations based on the existing music venue at 524 Lyon Street complying with SEPP N-2, from existing noise sensitive residential uses within 50 metres of 524 Lygon Street with windows and doors closed (Schedule B1 of SEPP N2 does not apply).
20.
The Acoustic Report endorsed under this permit must be implemented and complied with at all times to the satisfaction of the Responsible Authority unless with the further written approval of the Responsible Authority.
21.
Prior to the issue of a Statement of Compliance or occupancy permit for any part of the building approved under this permit, whichever occurs first, a report from the author of the Acoustic Report approved pursuant to this permit or similarly qualified person or company must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm that all measures specified in the Acoustic Report have been implemented in accordance with the approved Acoustic Report.
Loading management plan

22.
Prior to the endorsement of plans a loading management plan prepared by a suitability qualified professional must be submitted to and approved by the Responsible Authority. The report must include all recommendations for loading bay operation outlined on page 33 (Loading Dock Use) of the Acoustic Assessment prepared by Watson Moss Growcott dated 17 February 2021.When submitted and approved to the satisfaction of the Responsible Authority, the Loading Management Plan will be endorsed to form part of this permit.  No alterations to the plan may occur without the written consent of the Responsible Authority. The recommendations of the plan must be implemented to the satisfaction of the Responsible Authority.

Development Contributions

23.
Prior to the issue of a Building Permit in relation to the development approved by this permit, a Development Infrastructure Levy and Community Infrastructure Levy must be paid to Moreland City Council in accordance with the approved Development Contributions Plan. The Development Infrastructure Levy is charged per 100 square metres of leasable floor space and the Development and Community Infrastructure Levy is charged per dwelling.

If an application for subdivision of the land in accordance with the development approved by this permit is submitted to Council, payment of the Development Infrastructure Levy can be delayed to a date being whichever is the sooner of the following:


For a maximum of 12 months from the date of issue of the Building Permit for the development hereby approved; or 


Prior to the issue of a Statement of Compliance for the subdivision; 

When a staged subdivision is sought, the Development Infrastructure Levy must be paid prior to the issue of a Statement of Compliance for each stage of subdivision in accordance with a Schedule of Development Contributions approved as part of the subdivision.
Environmental Audit
24.
Prior to the commencement of the use or buildings and works associated with the use, either: 
a)
A preliminary risk screen assessment statement in accordance with the Environment Protection Act 2017 must be issued stating that an environmental audit is not required for the use and development allowed by this permit; or

b)
An environmental audit statement under Part 8.3 of the Environment Protection Act 2017 must be issued stating that the land is suitable for the use and development allowed by this permit. 

25.
Where an environmental audit statement is issued for the land, and any condition of that statement requires any maintenance or monitoring of an ongoing nature, the Owner(s) must enter into an Agreement with Council pursuant to Section 173 of the Planning and Environment Act 1987. Where a Section 173 Agreement is required, the Agreement must be executed prior to the commencement of the permitted use, and prior to the certification of the plan of subdivision under the Subdivision Act 1988. All expenses involved in the drafting, negotiating, lodging, registering and execution of the Agreement, including those incurred by the Responsible Authority, must be met by the Owner(s).

26.
No works to construct the development hereby approved shall be carried out on the land and no building contract to construct the development hereby approved may be entered into, other than in accordance with a building contract that stipulates that works must not be commenced until such time as Conditions 24 and 25 of this permit are satisfied.

27.
Where an environmental audit statement is issued for the land, the buildings and works and the use(s) of the land that are the subject of this permit must comply with all directions and conditions contained within the statement.
28.
Where an environmental audit statement is issued for the land, prior to the commencement of the use, and prior to the issue of a Statement of Compliance under the Subdivision Act 1988, and prior to the issue of an Occupancy Permit under the Building Act 1993, a letter prepared by an Environmental Auditor appointed under the Environment Protection Act 2017 must be submitted to the Responsible Authority to verify that the directions and conditions contained within the statement have been satisfied.
Public Works Plan

29.
Prior to the commencement of development, a Public Works Plan and associated construction drawing specifications detailing the works to the public realm adjacent to the site must be submitted and approved to the satisfaction of the Responsible Authority. The Plan must be in accordance the Moreland City Council Technical Notes July 2019 or any updated version and detail works in front of the approved building along Lygon Street and including:

a)
The upgrade of the public realm adjacent to the site including new or reconstructed footpaths, water sensitive urban design treatments, seating, bicycle hoops, nature strips and other associated street furniture/infrastructure.

b)
The footpaths are to be reinstated with the standard crossfall slope of 1 in 40 from the top of roadside kerb to the property boundary, with any level difference made up within the site.

c)
A detailed level and feature survey of the footpaths and roads.

d)
Any crossovers not required removed and the kerb and channel, footpath and nature strip reinstated to Council’s standards using construction plans approved by Moreland City Council, City Infrastructure Department.

e)
The location, method and number of bicycle parking to be accommodated within the road reserve.

f)
Tree(s) and other landscaping in the street frontages adjacent to or near the development.

The approved Public Works Plan will form part of the endorsed plans under the permit and must be implemented to the satisfaction of the Responsible Authority at the expense of the owner of the land, prior to the issue of a Statement of Compliance or occupancy permit for any part of the development, whichever occurs first, unless otherwise agreed with prior written consent of the Responsible Authority. 

Wind Impact

30.
Prior to the endorsement of plans a Wind Impact Assessment Report must be prepared by a suitability qualified person. The report must assess the possible wind impacts of the building to Lygon Street and the adjacent laneways and make recommendations for design changes, if required, to mitigate these impacts. When submitted and approved to the satisfaction of the Responsible Authority, the Wind Impact Assessment Report will be endorsed to form part of this permit.

31.
The building must be constructed and maintained in accordance with the recommendations contained within the approved Wind Impact Assessment Report to the satisfaction of the Responsible Authority. The report endorsed under this permit must be implemented and complied with at all times to the satisfaction of the Responsible Authority.

Car parking

32.
The area set aside for the parking of vehicles and access lanes shown on the endorsed plan must, to the satisfaction of the Responsible Authority:

a)
Be completed prior to issue of an Occupancy Permit or issue of a Statement of Compliance, whichever occurs first.

b)
Be maintained.

c)
Be properly formed to such levels that it can be used according to the endorsed plan.

d)
Have the boundaries of all vehicle parking spaces clearly marked on the ground to accord with the endorsed plan.

e)
Not be used for any other purpose other than the parking of vehicles, unless with the prior written consent of the Responsible Authority.

f)
Be numbered to facilitate management of the car park.

General
33.
Prior to the issue of a Statement of Compliance or an occupancy permit for any part of the development, whichever occurs first, all telecommunications and power connections (whereby means of a cable) and associated infrastructure to the land must be underground to the satisfaction of the Responsible Authority.
34.
Prior to the commencement of the development, a legal point of discharge is to be obtained, and where required, a stormwater drainage plan showing how the site will be drained from the property boundary to the stated point of discharge, must be submitted to and approved by the Responsible Authority.
35.
All stormwater from the land, where it is not collected in rainwater tanks for re-use, must be collected by an underground pipe drain approved by and to the satisfaction of the Responsible Authority (Note: Please contact Moreland City Council, City Infrastructure Department).
36.
Stormwater from the land must not be directed to the surface of the laneway to the satisfaction of the Responsible Authority.
37.
The ramp to the basement must be designed to avoid stormwater run-off flowing along the laneway from entering the basements to the satisfaction of the Responsible Authority.
38.
The pump we-well for the basement must be designed so that it can cater for a 1 per cent AEP instead of 10 per cent in accordance with Section (8) of A/NZS3500.3:2018 to the satisfaction of the Responsible Authority. 
39.
Prior to the issue of a Statement of Compliance or an occupancy permit for any part of the development, whichever occurs first, any existing vehicle crossing not to be used in this use or development must be removed and the kerb and channel, footpath and nature strip reinstated to the satisfaction of the Responsible Authority (Moreland City Council, City Infrastructure Department).
40.
Prior to the issue of an Occupancy Permit or issue of a Statement of Compliance of each stage of the development, whichever comes first, all boundary walls must be constructed, cleaned and finished to the satisfaction of the Responsible Authority.
41.
Prior to the commencement of the development, a 3D digital model of the approved development which is compatible for use on Council’s Virtual Moreland tools and software for Council and community must be submitted to the satisfaction of the Responsible Authority. The model must be prepared in accordance with Moreland City Council’s 3D model submission guidelines. A copy of the 3D model submission guidelines and further information on the Virtual Moreland Project can be found at https://www.moreland.vic.gov.au/planning-building/3D-Guidelines/. In the event that substantial modifications to the building envelope are approved under an amendment to this planning permit, a revised 3D digital model must be submitted to, and be to the satisfaction of the Responsible Authority.
42.
Prior to the issuing of Statement of Compliance or occupation of each stage of the development, whichever occurs first, all visual screening measures shown on the endorsed plans must be installed to the satisfaction of the Responsible Authority. All visual screening and measures to prevent overlooking must be maintained to the satisfaction of the Responsible Authority. Any screening measure that is removed or unsatisfactorily maintained must be replaced to the satisfaction of the Responsible Authority.
43.
All lighting of external areas must be designed not to emit direct light onto adjoining and nearby dwellings to the satisfaction of the Responsible Authority.
Time

44.
This permit will expire if one of the following circumstances applies:
a)
The development is not commenced within 3 (three) years from the date of issue of this permit; 

b)
The development is not completed within 5 (five) years from the date of issue of this permit; or

c)
The use is not commenced within 5 (five) years from the date of issue of this permit.

The Responsible Authority may extend the period referred to if a request is made in writing before the permit expires; or


Within 6 months after the permit expires to extend the commencement date.


Within 12 months after the permit expires to extend the completion date of the development if the development has lawfully commenced.
Notes: These notes are for information only and do not constitute part of this permit or conditions of this permit. 

Note 1:

Should Council impose car parking restrictions in this street, the owners and/or occupiers of the dwellings would not be eligible for resident parking permits to park on the street. See Council’s website for more information: https://www.moreland.vic.gov.au/parking-roads/parking-permits/residential-parking-permits/.
Note 2:

Contact needs to be made with CitiPower to determine whether CitiPower will require the power lines to be relocated away from the dwellings.
REPORT
1.
Background
Subject site 
The site is located at 495-511 Lygon Street, 30 metres south of Albion Street. The site is a regular shaped lot formed from 3 titles. It has a combined frontage of 53.2 metres to Lygon Street, a depth of 33.1 - 33.3 metres and an overall area of 1765 square metres. The site has a rear abuttal to a 3.05 - 3.35 metre wide lane to its west and a 3.05 metre wide lane to its south.
The land is occupied by two buildings. On the southern part of the site is the two storey former Liberty Theatre, currently used as the Cyprus Community Centre. This building forms part of Heritage Overlay Schedule 435 (HO435) – Lygon Street Precinct A. The Statement of Significance for this precinct notes the building as a ‘significant’ heritage place and a ‘landmark building’. On the northern part of the site are two vacant attached single storey buildings. The southernmost of these buildings is of contributory heritage significance and forms part of HO435. The northernmost building is not within the Heritage Overlay.
Surrounds
Development in the immediate context is characterised by 1-3 storey built form. There are a few examples of higher development in the wider area, including approximately 48 metres to the south-east at 462-470 Lygon Street (five storeys) and approximately 90 metres south at 495-497 Lygon Street (six storeys). Lygon Street is located within the Brunswick Activity Centre. 

The adjoining property to the north (513 Lygon Street) is the former Lyndhurst Club Hotel which is of individual heritage significance (HO107). A single storey later addition to this building directly abuts the subject site for a depth of approximately ten metres, with the original three storey hotel building located further north at the corner of Lygon and Albion Streets. 
Abutting the site to the south beyond the lane is a two-storey commercial brick building. 
Opposite the site to the east are a number of single and double storey attached buildings generally comprising ground floor commercial uses and first floor apartments. 

Abutting the site to the west beyond the lane are single storey brick dwellings that front Stanley Street located within a Neighbourhood Residential Zone Schedule 1. These dwellings are located outside the Brunswick Activity Centre. 

A location and zoning plan forms Attachment 1.
Planning Permit and history
Planning Permit MPS/2020/57 (the Permit) was considered at the Planning and Related Matters (PARM) meeting in April 2021 where Council resolved to issue a planning permit. The Permit allows:

Partial demolition of existing buildings, and the construction of a multi-storey building above basement levels, use of the land for a place of assembly (function centre), and dwellings. 
The plans considered at the PARM meeting proposed a 7 storey building. The officer’s recommendation was to reduce the overall height of the building by one storey. However, it was ultimately resolved by Council to reduce the overall height by two storeys resulting in the following condition 1a to be imposed on the permit. 

The overall height of the building reduced by approximately 6.2 metres (or two storeys), by the removal of levels 4 and 5. 

Condition 1b of the permit required deletion of canopies above the top level and Condition 1e required removal of columns above the former Liberty Theatre.
VCAT and ‘without prejudice’ amended plans
On 13 July 2021  a review was lodged with Victoria Civil Administrative Tribunal (VCAT) pursuant to section 80 of the Planning and Environment Act 1987 (The Act) seeking a review of conditions 1a, 1b and 1e of the Permit. 

A Compulsory Conference was held at VCAT on 18 October 2021 where ‘without prejudice’ amended plans dated 30 August 2021 (‘30 August plans’) were discussed. The applicant and all objector parties at the Compulsory Conference consented to the 30 August plans and revised planning permit conditions. This included:


Deletion of level 6 and a reduction of the overall building height to 20.81 metres, which is 0.84 metres higher than the Condition 1a requirement. 


Deletion of one basement level so that only two basement levels are now proposed. 


Reduction to the size of the function centre from 1464 square metres to 749 square metres. 


Reduction to the total area of retail and food and drink premises from 751 square metres to 580 square metres. 


Increase in the total number of dwellings from 48 to 52 (4 more dwellings).


Reduction in the total number of car parking spaces allocated to the function centre, retail and food and drink premises from 73 spaces to 43 spaces. 

Reduction to the size of the communal terrace area on rooftop level from 273 square metres to 211 square metres. 


Internal layout changes on ground and upper levels.

Council officers noted at the Compulsory Conference that before Council could provide consent the following must occur:

Revised plans must be submitted detailing the internal apartment layouts for assessment and consideration


Council must resolve to consent to the amended plans at a PARM meeting.

The applicant then submitted revised plans showing the detailed internal apartment layouts. These revised plans are dated November 2021 (November 2021 plans). 

Council is required to advise VCAT of its position on 16 December 2021.  If consent by Council is not provided, the matter will be listed for a merits hearing in 2022 where the plans will revert to those previously considered at PARM for a 7 storey building and the three permit conditions will be contested, unless the plans are further amended by the applicant. 
The development plans previously considered at PARM form Attachment 2. 

The ‘November 2021’ plans form Attachment 3.
Statutory Controls – why is a planning permit required?
	Control
	Permit Requirement

	Commercial 1 Zone
	Retail premises (including food and drink premises) is a Section 1 use, meaning that a permit is not required. 
A permit is required to use the land for the purpose of a Dwelling as the ground floor frontage exceeds two metres.
A permit is required to use the land for a Place of Assembly (Function Centre). 
A permit is required to construct a building or construct or carry out works. 

	Overlays 
	Clause 43.01-1 (Heritage Overlay) – A permit is required to demolish or remove a building, construct a building or construct or carry out works, and externally alter a building.
Clause 43.02-2 (Design and Development Overlay) – A permit is required to construct a building or construct or carry out works.

	Particular Provisions 
	Clause 52.06-3 (Car Parking) – A permit is required to reduce the car parking requirement associated with the retail and food and drink premises from 48 spaces to 43 spaces. The original proposal provided a total of 73 car parking spaces for the function centre, retail and food and drink premises which exceeded the statutory requirements. 


The following Particular Provisions of the Moreland Planning Scheme are also relevant to the consideration of the proposal: 

Clause 45.06: Development Contributions Plan Overlay


Clause 52.34: Bicycle Facilities

Clause 53.18: Stormwater Management in Urban Development


Clause 58: Apartment Developments 

2.
Internal/External Consultation

All objectors to the original application were invited to be parties to the VCAT review. There were five objectors who joined as parties and they were all represented at the Compulsory Conference where they consented to the 30 August 2021 plans. 
The November 2021 plans at Attachment 3 are consistent with the 30 August 2021 plans but include the internal apartment configurations. 

The November 2021 plans show new west facing balconies on level 1 (previously contained windows to the function centre), and seeks a reduction in the car parking spaces associated with the function centre, retail and food and drink premises (a new permit trigger pursuant to Clause 52.06 (Car parking) of the Moreland Planning Scheme). These changes are considered to result in material detriment. Therefore, it is recommended that notice of the November 2021 plans be given to the affected properties. 
Internal/external referrals
	Internal Branch/Business Unit 
	Comments

	Urban Design Unit
	Supportive of the revised proposal.  

	Sustainable Built Environment - Development Engineering Team
	No objection to the revised proposal. 
Have recommended additional changes to the layout of the accessible parking space and further annotations in the plans. These are addressed by new conditions of the recommendation.  

	Sustainable Built Environment - ESD Team
	No objection to the revised proposal. 

	City Development - Heritage Advisor
	Supportive of the proposed height. 

Maintains that the preferable heritage outcome is deletion of the three columns that penetrates the original roof form of the former Liberty Theatre building. 


3.
Policy Implications

Planning Policy Framework (PPF):
The following policies are of most relevance to this application: 

Municipal Planning Strategy (Clause 2), including:


Vision (Clause 2.02)


Settlement (Clause 2.03-1)


Environmental and Landscape Values (Clause 2.03-2)


Environmental Risks and Amenity (Clause 2.03-3)


Built Environment and Heritage (Clause 2.03-4)


Housing (Clause 2.03-5)


Economic Development (Clause 2.03-6)


Transport (Clause 2.03-7)


Infrastructure (Clause 2.03-8)


Settlement (Clause 11)


Environmental Risks and Amenity (Clause 13): 

Contaminated and Potentially Contaminated Land (Clause 13.04-1S)

Noise Abatement (Clause 13.05-1S and 13.05-1L)

Live music (Clause 13.07-3S)

Floodplain management (Clause 13.03-1S)

Built Environment (Clause 15.01), including:


Urban Design (Clause 15.01-1S, 15.01-1R & 15.01-1L)


Vehicle Access Design in Moreland (Clause 15.01-1L)


Building Design (Clause 15.01-2S & 15.01-2L)


Apartment developments in Moreland (Clause 15.01-2L)


Healthy Neighbourhoods (Clause 15.01-4S and 15.01-4R)


Sustainable Development (Clause 15.02), including:


Energy and resource efficiency (Clause 15.02-1S)


Environmentally Sustainable Development (Clause 15.02-1L)


Energy efficiency in Moreland (Clause 15.02-1L)


Heritage (Clause 15.03), including: 


Heritage conservation (Clause 15.03-1S)


Heritage in Moreland (Clause 15.03-1L)


Residential Development (Clause 16.01), including:


Housing Supply (Clause 16.01-1S and 16.01-1R)


Homes in Moreland (Clause 16.01-2L)


Housing for People with Limited Mobility (Clause 16.01-1L)


Housing Affordability (Clause 16.01-2S & 16.01-2L)


Economic Development (Clause 17), including: 


Diversified economy (Clause 17.01-1S & 17.01-1R)


Business (Clause 17.02-1S)


Transport (Clause 18), including:


Sustainable Personal Transport (Clause 18.02-1S & 18.08-1R)


Sustainable Transport in Moreland (Clause 18.02-1L)


Car parking (Clause 18.02-4S & 18.02-4L)

Infrastructure (Clause 19.02), including:

Cultural Facilities (Clause 19.02-3S, 19.02-3R & 19.02-3L)


Development infrastructure (Clause 19.03)


Integrated water management (Clause 19.03-3S)
Human Rights Consideration

This application has been processed in accordance with the requirements of the Planning and Environment Act 1987 (including the Moreland Planning Scheme) reviewed by the State Government and which complies with the Victorian Charter of Human Rights and Responsibilities Act 2006, including Section 18 (Taking part in public life). In addition, the assessment of the application has had particular regard to:


Section 12: Freedom of movement


Section 13: Privacy and Reputation


Section 20: Property rights

The proposed development on private land does not present any physical barrier preventing freedom of movement. The privacy of nearby residential properties has also been considered as part of the assessment of the application. The right of the landowner to develop and use their land has been considered in accordance with the Moreland Planning Scheme.

4.
Issues

In considering this application, regard has been given to the State and Local Planning Policy frameworks, the provisions of the Moreland Planning Scheme, objections received and the merits of the application. 

The November 2021 plans and revised Permit conditions seeks an acceptable mediated response to the Council’s concerns which formed Conditions 1a, 1b and 1e of the planning permit. An assessment against these conditions is provided below. 

Do the changes address conditions 1a, 1b and 1e of the permit?

Condition 1a - Height
Condition 1a seeks a reduction to the overall height of the building by approximately 6.2 metres (or two storeys), by the removal of levels 4 and 5. 

The November 2021 plans reduce the overall building height by approximately 5.36 metres by removing one storey and reducing the internal floor to ceiling height on level 1 (from 4.79 metres to now 2.7 metres). This level previously contained the function centre use and is now replaced with dwellings, therefore allowing a lower floor to ceiling height. The development proposed in the November 2021 plans is 0.84 metres higher than the numerical height required by Condition 1a. This additional height of 0.84 metres is considered minor and will not have a significant visual impact within the streetscape or to dwellings to the rear. 

Condition 1a required the deletion of one of the full width storeys to achieve a recessive top level. The revised proposal provides for a top level that is constructed to the northern boundary. Refer to figure 1 below.
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Figure 1: Proposed east elevation as viewed from Lygon Street. Red square denotes the area required to be setback as per condition 1a. 

As shown outlined in red above, the area which is required to be setback contributes to a small part of the storey. This area when perceived from the street will have minimal impacts. Although there is the individually heritage significant Lyndhurst Club building to the north, this is separated by a single storey building to the immediate north of the subject site, providing a visual break between the two forms. 
Conditions 1b 

Condition 1b of the permit requires deletion of the canopies above the apartments on the top level and deletion of the columns from the floor to the ceiling of the top levels. 

The revised building continues to show canopies and columns on the top levels. Condition 1b required the deletion of these features to allow for a recessive sixth storey. Given that the height of the building has now reduced, the canopies are not considered to overwhelm the heritage building below. Rather the canopies which have been provided for weather protection will result in more useable outdoor spaces with covers. 

Likewise, the columns on the top floors are also supported, given the lower overall height, as it assists with breaking down the massing and the bulk of the building as perceived from the streetscape. 

Condition 1e

Condition 1e requires the deletion of the three southernmost columns above the former Liberty Theatre Building to preserve the original roof form. This condition was imposed to lessen the dominance of the new building above the heritage building. 

For sites containing buildings of individual heritage significance, the objective of DDO19 is ‘to ensure development is designed to respect the form, design and context of buildings of individual heritage significance’. It discourages built form that dominates heritage places.

Council’s Heritage Advisor continues to recommend that the three southernmost columns above the former Liberty Theatre Building be deleted. 

Since the decision was made, the applicant has stated that the three southernmost columns above the former Liberty Theatre Building are required for structural reasons and that these columns cannot be deleted or relocated. 

It is now recommended to allow the three columns, given their structural function and weighing up the range of matters to be considered and the consent position reached between the parties.

The three southernmost columns will penetrate through the original roof resulting in some alterations. Although this is not supported by Council’s Heritage Advisor, the impact to the roof, which is not visible from the public realm, is considered acceptable. This is because significant parts of the heritage building are being retained, the overall height of the building had been reduced and that the columns are required for structural reasons.
Consequential changes to Condition 1c

Condition 1c of the Permit requires ‘Relocation of the balcony for Apartment 4.10 to the southern elevation in the same configuration as Apartment 3.10.’
The original proposal, on level 4, had a balcony belonging to Apartment 4.10 overhanging the former Liberty Theatre building in the same location as the three columns referred to by Condition 1e. The Officer Report considered at PARM recommended the deletion of this balcony and its relocation to the southern elevation. This was to provide a more visually recessive upper level and decrease its dominance above the heritage building. 
Given that the three southernmost columns are recommended to be retained, the deletion of the balcony on Level 4 is considered to result in an inconsistency in the architectural expression of the building leading to a poor outcome. Council’s Urban Designer also agrees with this position. Therefore, it is recommended that this condition be deleted as it is a consequential change arising from the November 2021 plans.  

Update to Environmental Audit conditions
Condition 24 imposed on the planning permit requires an environment audit to be undertaken prior to the commencement of construction or carrying out of works associated with a sensitive use. The Environment Protect Act 1970 referred to in the condition has now been superseded by the new Environment Protection Act 2017.  It is therefore necessary to update the condition to reflect the new legislation. The applicant has consented to this and the condition is updated. 
Does the revised proposal provide acceptable onsite amenity and facilities?
Most of the standards of Clause 58 are met or exceeded. It is noted that:


The reduced communal open space of 211 sqm (formally 273 sqm) substantially exceeds the 130sqm required by the relevant standard.


69.2 per cent of apartments achieve cross ventilation, in excess of the 40 per cent required.


The dwellings meet minimum room dimension requirements.
On level 1, the November 2021 plans results in bedrooms to be constructed adjacent to the community facilities area. This is not much different to the plans considered under the permit which contained dwellings above a function centre. Nevertheless, the noise impacts to these bedrooms are adequately addressed in Condition 19b and 19c of the planning permit which requires the submission of an amended acoustic report providing a noise impact assessment of the function centre use on the proposed apartments, and stating any measures necessary to reduce the impacts.
Is the revised proposal accessible to people with limited mobility? 

The applicant has confirmed that 57 per cent of the dwellings (30 out of 52) in the revised proposal will meet the Clause 58 accessibility requirement. This is as per the previously considered proposal and continues to exceed the Standard 50 per cent. 

The non-residential elements of the revised proposal are provided with accessibility features including an accessible car parking space at-grade, step-free access within the function centre, retail and food and drink premises, and lift and escalator access from the main residential entry to the community facilities above.
Does the revised proposal incorporate adequate Environmental Sustainable Design (ESD) features?
An updated Sustainability Management Report (SMP) has not been submitted. It is stated by the applicant that the revised proposal will achieve the previous Green Star Credits set out in the SMP prepared by Sustainable Development Consultants dated 22 December 2020 version 5D including the minimum ratings. The previous plan had a 23kW solar PV system located on the roof. This is not shown in the current revised roof plan. Condition 8 of the planning permit requires an updated SMP to be submitted which amongst other things requires development plans to show the capacity of the total 23kW solar PV systems. Prior to endorsement, development plans are required to satisfy the requirements of this condition. 

Council’s ESD Unit have reviewed the revised proposal and have raised no issues.

Does the proposal result in changes to overlooking?

Nine metres is the accepted standard for preventing unreasonable overlooking. Residential properties within nine metres of the subject site are those on the east side of Stanley Street. At first and second floor, there is potential to overlook into the secluded private open spaces (SPOS) of the Stanley Street properties as balconies will be located less than 9 metres away. A condition of the recommendation requires that the west facing balconies on levels 1 and 2 have fixed, permanent screens that are no more than 25 per cent transparent. From third floor, including the roof top terrace, habitable room windows and balconies will be more than nine metres from the rear boundaries of the Stanley Street properties. 

The previous proposal had west facing windows from the function hall on the first floor overlooking the dwellings facing Stanley Street which were located approximately 3 metres way. Condition 1g of the Permit required these windows to be screened to prevent overlooking. These windows are now replaced with dwelling balconies which are required to be screened. Therefore, Condition 1g is no longer relevant.  New conditions forms part of the recommendation requiring screening to the balconies to prevent unreasonable overlooking into the existing secluded private open spaces of the Stanley Street properties while still providing some outlook from the balconies. 
What changes have been made to the function centre use?

The function centre has now been reduced from 1,464 square metres to 749 square metres. 
Condition 6 and 7 of the Permit restricts the operating hours and patrons numbers permitted on the premises. This will continue to apply.  
Have adequate car and bicycle parking been provided? 

Car parking

The proposal seeks to allocate 43 car parking spaces to the function centre, retail and food and drink premises uses. The original proposal allocated a total of 73 car parking spaces to these uses. 

Pursuant to Clause 52.06 (Car Parking), the proposal has a statutory requirement to provide a total of 48 car spaces to the function centre, retail and food and drink premises uses. Therefore, the proposal seeks approval for a reduction of 5 car parking spaces associated with these uses. This is supported for the following reasons:


The site is in an Activity Centre, has excellent access to public transport and short-term on-street parking is available. 

The site is in a shopping strip where many customers already arrive by alternate modes of transport. 

It is expected that customers to the proposed tenancies will be predominantly existing customers of nearby premises. 

A total of 58 car parking spaces are allocated to the dwellings which is one additional space than required (57 spaces required). 

A total of 18 visitor bicycle spaces are provided exceeding Clause 52.36 (Bicycle Facilities) which requires a total of four bicycle spaces to be allocated to the retail and food and drink premises uses. 
Council’s Development Engineer has reviewed the revised proposal and is satisfied with the car parking dispensation. The Development Engineer is also generally satisfied with the proposed car parking access and internal layouts subject to minor changes to the layout of the accessible car parking space and further annotations in the plans. These are addressed by new conditions of the recommendation.  
Bicycle Parking

The revised proposal provides for a total of 41 bicycle parking spaces comprising of 25 for residents and 16 for visitors. This exceeds the Clause 52.34 (Bicycle facilities) requirements which requires a total of 20 spaces for the proposal (15 spaces for residents, 3 spaces for retail premises and 2 spaces for the community hall). 

The resident bicycle spaces are now proposed across the two basement levels and the visitor spaces are provided on ground level. However, the plans do not show the dimensions of these spaces and Council’s Development Engineer has raised a concern that some spaces may not be accessible. The applicant has confirmed that the development has adequate room to ensure all bicycle spaces are provided. A condition of the recommendation requires the dimensions of these bicycle spaces to be shown. 

6.
Officer Declaration of Conflict of Interest

Council Officers involved in the preparation of this report do not have a conflict of interest in this matter.

7.
Financial and Resources Implications

There are no financial or resource implications. 
8.
Conclusion
It is considered that the November 2021 plans satisfactorily address the key concern previously raised by Council relating to building height. Other changes to the proposal are considered acceptable. However, it is also considered that the changes shown on the November 2021 plans would result in material detriment therefore, public notice should be given to the affected properties. Additionally, if the November 2021 plans are formally substituted as the application plans and there are no further person seeking to be joined as parties to the appeal, Council supports the issue of the Planning permit no. MPS/2020/57 subject to the revised permit conditions attached to this recommendation. 
Attachment/s
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	Location and Zoning Map 495 - 511 Lygon Street Brunswick East
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	Property:
	20-22 Delta Avenue, Coburg North VIC 3058

	Proposal:
	Amendment to the permit to allow a change of use from student accommodation to rooming house and reduction to car parking requirement.

	Zoning and Overlay/s:
	
General Residential Zone Schedule 1


Development Contributions Plan Overlay Schedule 1

	Strategic setting:
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	Objections:  
	
21 objections from 18 different properties


Key issues: 


Adverse amenity impacts 


Car parking and traffic


Neighbourhood character

	Planning Information and Discussion (PID) Meeting:
	
Date: 9 November 2021

Attendees: 10 objectors, the applicant, 2 Council officers, Cr Pulford and Cr Pavlidis-Mihalakos

No changes were agreed, however the meeting provided an opportunity for objectors concerns to be discussed and helped inform the preparation of this report.  

	Key reasons for support:
	
No change to the number of residents accommodated on site.


Provision of housing type to meet the needs for the community 


Site well located with good access to public transport and other facilities.


Car parking impacts negligible compared to existing use

	Recommendation:
	Notice of Decision to Grant an Amended Planning Permit 


Officer Recommendation

That a Notice of Decision to Grant an Amended Planning Permit No. MPS/2008/294/A be issued for the use of the land for a rooming house and a reduction of the car parking requirement, in accordance with the endorsed plans at 20-22 Delta Avenue, Coburg North, subject to the following conditions: 

(Amendments in bold)
1.
Before the use commences, amended plans to the satisfaction of the responsible authority must be submitted to and approved by the responsible authority. When approved, the plans will be endorsed and will then form part of the permit. The plans must be generally in accordance with the plans previously endorsed on 19 January 2010 but modified to show:

a)
Deleted

b)
Deleted

c)
Deleted

d)
Rooms 8 to 17 (inclusive) adjacent to the north and east boundaries of the site clearly identified as single resident rooms via notation.

e)
The location of any plant equipment and air-conditioning units and appropriate acoustic screening to the satisfaction of the responsible authority.

f)
17 resident bicycle parking spaces in bicycle locker(s) or at a bicycle rail in a lockable compound meeting each dimension and design criteria specified in Clause 52.34-6 of the planning scheme.

g)
An amended Site Management Plan in accordance with Condition 3 of this permit.

h)
An amended Waste Management Plan in accordance with Condition 4 of this permit.

i)
An amended Green Travel Plan in accordance with Condition 5 of this permit

j)
A dedicated room for the caretaker/supervisor to sleep, eat and shower.
2.
The use and development as shown on the endorsed plan(s) must not be altered or modified unless with the further written approval of the responsible authority. This does not apply to any exemption specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless specifically noted as a permit condition.
3.
Prior to the commencement of the use, an amended Site Management Plan must be prepared for the site to the satisfaction of the Responsible Authority having regard to the amenity of adjoining properties. The plan must not be modified without the written consent of the Responsible Authority. The plan must address (but is not limited to): 

a)
Deleted

b)
The name and contact details of the owner, manager or agent for leasing purposes.

c)
Rules regarding resident and/or guest behaviour, activities and noise, visitors and the extent to which external areas may be used at night; 

d)
Supervision of residents 24 hours a day by an on-site caretaker or supervisor. The person must be an adult over 21 years of age; 

e)
The name and contact details of the on-site caretaker or supervisor.

f)
A requirement that should behavioural problems occur at the site causing disruption to surrounding residents, the operator under the permit must take immediate ameliorative action to the satisfaction of the Responsible Authority; 

g)
Maintenance of the grounds and upkeep of the buildings; 

h)
Deleted

i)
Deleted

j)
A process for management to respond to complaints or queries from residents and/or neighbours.
k)
The contact details of a responsible contact person (e.g. manager or on-site caretaker) displayed in a manner and location so that it is visible to any person entering the site. This information is to be updated as required immediately following any change to the nominated responsible contact person.
This Site Management Plan to be prepared to the satisfaction of the Responsible Authority and shall only be amended with the written consent of the Responsible Authority.

4.
Prior to the commencement of the use, an amended Waste Management Plan must be submitted and approved to the satisfaction of the responsible authority. The Plan must include, but not limited to the following: 

a)
Calculations showing that all occupiers will be sufficiently catered for with the proposed number of garbage and recycling bins.

b)
The size and location for the storage of general waste and recyclables and details of screening from view without proposing any external building and works or structures. 

c)
A plan showing that the storage area is sufficient to cater for the number of bins, which must include the option for Council collection.

d)
The size and location for the storage of recyclables.

e)
Details of ventilation if garbage bins are enclosed.

f)
The provision of dual bins provided in cupboards in each room to encourage separation of recyclables from garbage.

g)
Deleted.

h)
State where and when the bins will be placed for waste collection.

i)
Include a plan showing where the waste trucks will stop to service the waste bins and state whether No Parking restrictions will be required for the waste trucks to access that space.

j)
Confirmation that bins will not remain in or on a public place, or outside the premises for more than 24 hours after collection time.
k)
Specify the separation of garbage waste & FOGO (Food & Garden Organics) waste.

l)
Provision for separate glass collection when that becomes available.
When submitted and approved to the satisfaction of the responsible authority, the Waste Management Plan and associated notated plans will form part of this permit.

5.
Before the use of the land commences, an amended Green Travel Plan must be prepared to the satisfaction of the responsible authority following consultation with the Department of Transport. The Plan must be prepared by a suitably qualified person and must encourage the use of non-private vehicle transport modes by the occupiers of the land. The Plan must include, but not be limited to the following: 

a)
A description of the location in the context of alternative modes of transport and objectives for the Green Travel Plan. 

b)
Outline Green Travel Plan measures for the development including, but not limited to: 

i.
household welcome packs - tram, train and bus timetables relevant to the local area must be included in the pack of information provided to residents upon occupation of a room; 

ii.
bicycle parking and facilities available on the land; 

iii.
monitoring and review; and 

iv.
a plan showing:


the bicycle parking to be provided for use by residents and commercial occupiers of the building without proposing any additional external building and works within the site;


deleted. 

The Green Travel Plan must not be amended without the written consent of the responsible authority.

6.
Once approved the Green Travel Plan must form part of the planning permit and any requirements must be implemented to the satisfaction of the responsible authority.
7.
The maximum number of residents residing on the premises at any one time must not exceed twenty-six (26).
8.
A caretaker / supervisor must provide on-site supervision of the residents and facility 24 hours a day, 7 days a week.
9.
The area set aside for the parking of vehicles and access lanes shown on the endorsed plan must not be used for any other purpose other than the parking of vehicles to the satisfaction of the responsible authority.
10.
This permit will expire if the use is not commenced within two (2) years from the date of issue of this amended permit.

The responsible authority may extend the period referred to if a request is made in writing before the permit expires or within three months afterwards.
Notes: These notes are for information only and do not constitute part of this permit or conditions of this permit.
Note 1:  This permit has been issued in accordance with the Victorian Civil and Administrative Tribunal’s Order P763/2009 dated 5 August 2009.
Note 2:  It may be necessary to obtain a building permit prior to the commencement of the building works and/or occupation of the building as a rooming house.  It is strongly recommended that you consult with a registered building surveyor to advise on any requirements under the Building Act, the Building Regulations and any other subordinate legislation.  Further information can be sought from the Victorian Building Authority, Phone 1300 815 127 or www.vba.vic.gov.au. Council's building services branch can also assist you in the provision of this service and can be contacted on 9240 1111 or http://www.moreland.vic.gov.au/planning-building/building-renovations-and-extensions/.
Note 3:  This permit is for the use of the land and/or buildings and does not constitute any authority to conduct a business requiring Health Act/Food Act registration without prior approval in writing from the responsible authority.

REPORT

1.
Background

Subject site

The subject site is located on the northern side of Delta Avenue at the corner with Athol Avenue, Coburg North. Rectangular in shape, the site has a total area of approximately 1064 square metres, with a frontage to Delta Avenue of 28.75 metres and a secondary frontage to Athol Avenue of 35.13 metres.

The site is developed with a single storey rendered brick building comprising 18 rooms and central communal lounge, kitchen and laundry facilities. A reception and office are located towards the front of the site. Space is available on site to park two vehicles and a total of 17 bicycles.

The Certificate of Title shows there are two restrictive covenants affecting the subject site (Covenant 1306122 and Covenant 1536616). The application does not breach the restrictive covenants as detailed in Section 4 of this Report.

Surrounds

The subject site is located approximately 230 metres south-west of the Merlynston Railway Station in Coburg North. The surrounding area is predominantly residential, with good access to both public transport and a range of community services. 

The immediate context includes:


Two single storey dwellings to the immediate north of the site. These dwellings front Orvieto Street and feature open rear yards.


A single storey rendered brick dwelling to the immediate east of the site, with pedestrian and vehicular access from Delta Avenue.


To the south is Delta Avenue, a local access road. Unrestricted parking is available on both sides of the street. 


To the west is Athol Avenue, a local access road. Unrestricted parking is available on both sides of the street.

A location plan forms Attachment 1.
The proposal

It is proposed to change the use of the property from student accommodation to rooming house. There are no changes to the built form proposed. 

The rooming house will operate using the same floor plan as previously endorsed by Council and will house 26 people across a total of 18 rooms. 

The previously endorsed plans showing the existing layout of the development form Attachment 2.

Planning Permit and site history 

In 2008 the then Urban Planning Committee resolved to grant a Notice of Decision to Grant Planning Permit MPS/2008/294 for the use of the land for a residential building (student accommodation) and a reduction of the car parking requirement, in accordance with the endorsed plans.

An objector appeal was then lodged with the Victorian Civil and Administrative Tribunal (VCAT). Following VCAT mediation, Planning Permit MPS/2008/294 (the Permit) was issued. Part of the agreement in mediation was the addition of a condition (Condition 3g) which required that no more than 5 students could be in possession of  a car and that a register must be kept. 

Condition 10 of the permit states that the Permit will expire if the use is not commenced within 2 years of the date of issue (25 August 2011). The use has operated continuously since the issue of the Permit and has not ceased for a period greater than two years. Therefore, the Permit is still valid. 

Statutory Controls – why was the original planning permit required?

	Control
	Permit Requirement

	Residential 1 Zone
	“Student Accommodation” is a sub-group of “Residential Building” as defined in the Victorian Planning Provisions.

“Residential Building” is a Section 2 use in the zone, meaning that a permit was required for the use.  

	Particular Provisions 
	In 2008, Clause 52.06 set out a car parking requirement of 1 space to each lodging room within a residential building. A permit was therefore required to reduce the car parking requirement from 18 spaces to 2 spaces. 


Statutory Controls – what are the relevant planning controls now?

	Control
	Permit Requirement

	General Residential Zone
	Pursuant to Clause 34.08-2, a rooming house is a Section 1 use (Permit not required) provided the rooming house meets the requirements of Clause 52.23-2.

Pursuant to Clause 52.23-2, any requirement in the General Residential Zone to obtain a permit to use land for a rooming house does not apply if all of the following requirements are met:


Any condition opposite the use “rooming house” in the table of uses in the zone or schedule to the zone is met.


The total floor area of all buildings on the land, measured from the outside of external walls or the centre of party walls, does not exceed 300 square metres, excluding outbuildings.


No more than 12 persons are accommodated.


No more than 9 bedrooms are provided.

The proposal seeks to accommodate 26 persons, with 18 bedrooms provided. As such, a planning permit is required for the use of the land as a rooming house. 

Given the current planning permit allows for the use of the land for the purpose of residential building (student accommodation), a planning permit is required to amend the preamble.  

	Particular Provisions 
	A permit is required to reduce the car parking requirement from 4 spaces to 2 spaces as related to the proposed use of a ‘rooming house’.


2.
Internal/External Consultation

Public notification

Notification of the application has been undertaken pursuant to Section 52 of the Planning and Environment Act 1987 by:


Sending notices to the owners and occupiers of adjoining and nearby land


Placing signs on the Delta Avenue and Athol Avenue frontages of the site

Council has received 21 objections from 18 different properties to date. A map identifying the location of objectors forms Attachment 3. 

The key issues raised in objections are:


Discretionary land use within a Residential Zone 


Density and total number of residents accommodated on site


Noise disturbance


Management of use


On site maintenance and up-keep


On site amenity for future residents


Car parking and traffic congestion


Safety


Property value


Enforcement of existing planning permit


Consultation process

A Planning Information and Discussion meeting was held on 9 November 2021 and attended by Cr Pulford and Cr Pavlidis-Mihalakos, two Council Planning Officers, the applicant and 10 objectors. The meeting provided an opportunity to explain the application, for the objectors to elaborate on their concerns, and for the applicant to respond. No changes have been made to the proposal following the meeting.

Internal referrals

	Internal Branch/Business Unit 
	Comments

	Sustainable Built Environment - Development Engineering Team
	Supports the proposal noting a lower rate for carparking associated with a rooming house in lieu of the previous student accommodation. Concern was raised in relation to the location of bicycle parking which is addressed by condition 1(g) of the recommendation.


3.
Policy Implications

Planning Policy Framework (PPF):

The following policies are of most relevance to this application: 

Municipal Planning Strategy (Clause 2), including:


Vision (Clause 2.02)


Settlement (Clause 2.03-1)


Environmental Risks and Amenity (Clause 2.03-3)


Housing (Clause 2.03-5)


Transport (Clause 2.03-7)


Settlement (Clause 11)


Environmental Risks and Amenity (Clause 13): 


Discretionary Uses in Residential Zones (Clause 13.07-1L)


Residential Development (Clause 16.01), including:


Housing Supply (Clause 16.01-1S and 16.01-1R)


Housing Affordability (Clause 16.01-2S & 16.01-2L)


Transport (Clause 18), including:


Sustainable Personal Transport (Clause 18.02-1S & 18.08-1R)


Sustainable Transport in Moreland (Clause 18.02-1L)


Principal Public Transport Network (Clause 18.02-2R)


Car parking (Clause 18.02-4S & 18.02-4L)

Human Rights Consideration

This application has been processed in accordance with the requirements of the Planning and Environment Act 1987 (including the Moreland Planning Scheme) reviewed by the State Government and which complies with the Victorian Charter of Human Rights and Responsibilities Act 2006, including Section 18 (Taking part in public life). 

4.
Issues

In considering this application, regard has been given to the Planning Policy Framework, the provisions of the Moreland Planning Scheme, objections received and the merits of the application. 

Does the proposal result in a breach of the covenants?

The Planning and Environment Act 1987 states at Section 61(4) that a responsible authority must not make a decision that breaches a restrictive covenant. 

The Certificate of Title shows there are two covenants affecting the subject site (Covenant 1306122 and Covenant 1536616) which are summarised as follows:


No quarrying must be undertaken on the site, and no marl stone, earth, clay, gravel or sand must be removed from the land except for the purpose of excavating for the foundation of any building to be erected on site.


No building other than one brick dwelling and outbuildings must be erected on the land. The dwelling shall not be used for any other purpose than as a private dwelling and must contain a minimum of four main rooms and feature a slate or tiled roof.

Each covenant relates to a different part of the subject site having regard to the historic transfers of land to which the covenants attach. Both these covenants were modified by the Supreme Court of Victoria on 12 May 1981 (1981 Variation) by the addition of the words: provided that nothing herein shall prevent the erection on the said land of a nursing home or the modification of any such home provided the same is in accordance from time to time with the requirements of the appropriate health and planning authorities…

Council sought legal advice through the process of issuing the Permit which confirmed that the proposal to use the land for student accommodation did not breach the covenant. The reasons are outlined below: 


A proper interpretation of the words of the 1927 Covenant have the effect of only restricting the use of a dwelling house erected on the Land. The 1927 Covenant states '...will not erect or permit to be erected on the said land any building or erections other than one brick dwelling with necessary outbuildings and that any house so built shall contain not less than four main rooms and shall not be used for any other purpose than as a private dwelling house...' (emphasis added). In other words, the restriction on the use as a private dwelling house is confined to any house built on the Land. Therefore, if another type of building is erected on the Land that does not breach the Covenant (such as the nursing home allowed by the 1981 Variation), the 1927 Covenant does not control the use of that building;


As above, the 1981 Variation does not control the use of Land - only the development;


The 1981 Variation is a permitting document — it allows (or doesn't prevent) the erection of a nursing home. It does not, in itself, restrict the development of the Land for other development (or uses);


There is no development proposed for the Land; and


There is no overriding restriction that controls the general use of the Land.

The legal advice provided in 2008 can also be applied to the proposed use of the land for a rooming house, noting both land uses fall under the same land use category (residential building). 

Does the proposed use of the site for rooming house have strategic policy support?

A planning permit is required for the use of the land as a rooming house. Rooms will range in size from 12.16sqm to 12.48sqm plus access to a private bathroom each. Shared facilities including a kitchen, lounge and dining room will be located centrally on site.

A planning permit is not required for rooming houses that accommodate 12 people or less and have 9 bedrooms or less. Exceeding these figures does not mean that a proposed rooming house is not appropriate, however consideration must be given to whether the higher capacities proposed is appropriate in this context, including whether any unreasonable impact will result on the surrounding area.

The subject site is located within the General Residential Zone. The purpose of this zone includes encouraging a diversity of housing types and growth, particularly in locations offering good access to transport and services. 

The provision of housing for in-need members of the community is strongly encouraged through state and local planning policy. 

The Planning Policy Framework directly encourages diversity of choice and the supply of land to support urban development. Moreland’s Municipal Planning Strategy identifies housing supply, choice and affordability as a key issue for planning, with an identified need for more diverse housing forms in the municipality. Council’s Vision at Clause 2.03-5 sets out to:
…plan for and manage population growth and associated development by creating sustainable neighbourhoods of well-designed environmentally sustainable development. These neighbourhoods will place emphasis on the social, cultural, physical and economic well-being of the community.

Clause 16.01-1S which relates to housing supply also has a key objective to facilitate well-located, integrated and diverse housing that meets community needs through the provision of an appropriate quantity, quality and type of housing, including rooming houses. 

To achieve this, the planning of sustainable neighbourhoods needs to provide for housing choice including liveable housing that is designed to be accessible in locations where existing infrastructure can support this new development. 

Strategies to provide housing choice and liveable housing are outlined at Clauses 2.03-5 and 16.01-1S and seek to encourage a diversity of housing that meets the needs of different sectors of the community and facilitate housing that is affordable in relation to purchase price, rental price and ongoing living costs (utilities, transport) associated with the design and location of housing. The rooming house accommodation as proposed provides a clear alternative to traditional housing stock, by providing a housing product that is likely to be lower cost and meeting the specific needs of members of our community.

Does the proposal result in any unreasonable off-site amenity impacts?

Clause 13.07-1L (discretionary uses in Residential Zones) seeks to locate, design and manage discretionary uses in residential areas to be compatible with the surrounding area. Specifically, Clause 13.07-1L seeks to encourage discretionary uses in residential areas to locate on sites that:


Have frontage to a road in a Road Zone or a Collector Road to reduce generation of extra traffic on the local street network. 

Abut land used for non-residential (commercial or industrial) purpose. 

Will have minimal impact on the residential amenity of the surrounding area.
While the subject site does not feature a frontage to a road in a Road Zone or a Collector Road and abuts residential properties to the north and east, the use of the land as a rooming house is considered acceptable as it replaces an existing discretionary use in this location. Also, given its broader residential classification, a rooming house is considered compatible with the surrounding residential area, and it is not necessary for it to be located abutting commercial or industrial uses.

Concern was raised by objectors in relation to the current management of the site, with general maintenance and upkeep lacking and the absence of a full-time onsite manager. 

The existing Permit includes an endorsed Site Management Plan, the purpose of which was to ensure that resident and/or guest behaviour, activities and noise were limited, garbage was correctly stored and disposed of and that an on-site caretaker or supervisor was present 24 hours a day. 

An updated Site Management Plan, prepared by Gerard Coutts and Associates and dated August 2021, was submitted with the application and notes that the rooming house will continue to have a 24-hour a day on-site manager. 

The recommendation includes additional requirements under Condition 1 for the plans to be updated to show a dedicated caretakers/supervisor’s room and Condition 3 for an amended Site Management Plan to provide contact details of key people involved in the management of the rooming house, and a process for management to respond to complaints or queries from residents and/or neighbours. These additional requirements will assist in the resolution of any issues that may arise.

For the past 10 years, the site has been used as student accommodation and prior to that, a nursing home. The approved student accommodation catered for a total of 26 residents and a caretaker. While it is acknowledged that the proposed use of the land for a rooming house is different to that of student accommodation, the proposal will accommodate the same number of residents (26) and will utilise the existing building on site. It is not anticipated that amenity impacts from the rooming house (such as noise from residents, plant equipment and garbage collection) would be any greater than that of the existing and approved student accommodation, noting that a caretaker will still be accommodated on site to ensure the Site Management Plan is adhered to.

In relation to waste management, it is recommended that Condition 4 of the Permit be amended to include confirmation that bins will not remain in or on a public place, or outside the premises for more than 24 hours after collection time. This is in line with Council’s Local Law 8.2 (Moreland City Council General Local Law 2018).

Has adequate car parking been provided? 

The planning scheme at Clause 52.06 sets out the provisions for the number of car spaces required having regard to the activities on the land and the nature of the locality.

The use of the land as a rooming house attracts a parking rate of 1 on-site car space to each four bedrooms. 

As there are currently two on-site car spaces and the accommodation proposes 18 rooms, a permit is required to reduce the requirement from 4 spaces to 2 spaces. A reduction of the standard car parking requirement is considered acceptable as outlined below. 

The applicant has submitted a car parking assessment prepared by EB Traffic Solutions dated 8 May 2021. A car parking survey was undertaken on Delta Avenue, Athol Avenue and Glyndon Avenue on Friday 23 April 2021 and Saturday 24 April 2021 between 9am and 9pm (the area adopted for the parking survey corresponds to distances of up to 150m from the subject site). Of the 97 spaces provided within the survey area, during peak times (daytime and evening periods) at least 50 per cent of the spaces were available. The results of the survey indicate that there are surplus on-street parking spaces in the immediate area to accommodate the statutory parking reduction of two spaces.

The report also identifies that car ownership is low when associated with a rooming house and surveyed an existing rooming house located at 319 and 320 Hawthorn Road, Caulfield. Based off site observations and parking surveys undertaken at the above property, the use of the land for a rooming house generated a car parking rate of up to 0.2 spaces per bedroom. Application of the surveyed rate to the proposed use results in an anticipated peak parking demand of up to five spaces.

With two car parking spaces provided on site and surplus car parking available on street during peak times, the demand of up to five spaces can be accommodated for. Whilst the survey of the existing rooming house was located within a different context, it is a useful indicator of the likely parking demand trends for rooming houses in Melbourne. Council’s Development Engineer is also supportive of the two-car space reduction. 

An existing condition of the Permit requires the provision of a Green Travel Plan. A condition that forms part of the recommendation is for this condition to be revised to require an updated plan in relation to the rooming house. 

Given the amended proposal seeks to change the use of the land from a student accommodation facility to a rooming house, it is considered appropriate to delete Condition 3g) which allowed no more than 5 students to be in possession of a car and for a register to be maintained. This condition was imposed as a result of an application which sought a 16 car space reduction. The retention of the condition (updated to reference a rooming house) is not recommended nor considered necessary given the reduced statutory car parking rate of 2 spaces which as discussed above, can easily be accommodated for within the existing street network. 
Will the development result in increased traffic? 

Whilst it is acknowledged that the development will generate some additional vehicle movements on the local road network, it is not considered that such additional movements would necessarily be concentrated or conflict substantially with existing traffic. Furthermore, some residents may choose to walk, cycle or use public transport which is available within a short walking distance of the site.

The applicant’s report and Council’s traffic engineer are satisfied that the site can accommodate the traffic numbers generated by the development (no change anticipated from the existing condition) in a safe manner without leading to unreasonable congestion. 

5.
Response to Objector Concerns
The following issues raised by objectors are addressed in section 4 of this report:


Discretionary land use within a Residential Zone.


Noise associated with rooming house


Density and total number of residents accommodated on site.


Car parking and traffic congestion.


Management of use.

Other issues raised by objectors are addressed below.

On site amenity for future residents

Concern was raised that limited on-site amenity is proposed for the future residents, with little to no outdoor recreation space. 

The Planning Scheme does not provide minimum standards for rooming houses, with Clause 55 not applicable in the instance where buildings and works are not proposed. 

The Public Health and Wellbeing Act 2008 and the Public Health and Wellbeing Regulations 2009 provides guidance on internal measures to ensure appropriate amenity. This will be addressed when obtaining the relevant Building and Health permissions.

The site will feature a large open internal communal space and is in proximity to several public parks (Bain Reserve 350m and Hosken Reserve 300m). This is considered acceptable and is supported.

Inappropriate Occupants and Crime

Concern was raised by many objectors in relation to the potential for increased crime as a result of potential future occupants of the proposed rooming house.

Both the Planning & Environment Act 1987 and the Moreland Planning Scheme do not regulate who may occupy a room beyond the extent of being within the scope of the definition of a rooming house under the Residential Tenancies Act 1997.

Enforcement of existing planning permit

Council records indicate that there has been one confirmed breach of the Permit. This was in relation to the number of vehicles registered to occupants of the student accommodation facility. 

The application is subject to an assessment and determination on its merits. The owner, in carrying out the proposed use remains obliged to comply with any other local, state or federal legislation. 

Objector’s have also expressed concern that an on-site caretaker has not been present on numerous occasions with the operation of the student accommodation facility, and that bins are frequently left out the front of the property with rubbish littering the streets. Council records indicate that complaints have been received in relation to the above matter. Council’s Enforcement Officers have visited the property on numerous occasions. To date, no breaches to the planning permit have been identified. 

Consultation process

Concern was raised that the consultation process provided was insufficient to ensure that the concerns of residents were accurately captured.

Council instigated a 21-day public notification process, which concluded on 12 October 2021. Letters were sent to the direct adjoining properties, and those properties which were located on the opposite side of the street. Under the Act, Council must give notice to owners and occupiers of allotments or lots adjoining the land to which the application applies. This has occurred.

Under the Act, Council must consider all objections until the date of its decision. Given the application is yet to be decided on, and the notification process was undertaken in accordance with Section 52 of the Act, residents and other interested parties have been provided sufficient time to consider the proposal and make submissions.

In addition, a Planning Information and Discussion meeting was held on 9 November 2021 and attended by Cr Pulford and Cr Pavlidis-Mihalakos, two Council Planning Officers, the applicant and approximately 10 objectors. The meeting provided an opportunity to explain the application, for the objectors to elaborate on their concerns, and for the applicant to respond.

Property values

The Victorian Civil and Administrative Tribunal and its predecessors have generally found claims that a proposal will reduce property values are difficult, if not impossible, to gauge and of no assistance to the determination of a planning permit application. It is considered the impacts of a proposal are best assessed through an assessment of the amenity implications rather than any impact upon property values. This report provides a detailed assessment of the amenity impact of this proposal.

Onsite maintenance and up-keep.

During the Planning Information and Discussion meeting a question was raised in relation to the maintenance of the property and the adjoining nature strips. While a nature strip is public land, it is generally residents who maintain it. 

6.
Officer Declaration of Conflict of Interest

Council Officers involved in the preparation of this report do not have a conflict of interest in this matter.

7.
Financial and Resources Implications

There are no financial or resource implications. 

8.
Conclusion

The proposal will make use of the existing building on site by providing an alternative and appropriate form of housing in a well-serviced area with good access to public transport. The change from student accommodation to rooming house will have negligible changes to off-site amenity impacts such as noise and car parking.

On the balance of policies and controls within the Moreland Planning Scheme and objections received, it is considered that Notice of Decision to Grant an Amended Planning Permit No MPS/2008/294/A should be issued subject to the conditions included in the recommendation of this report.

Attachment/s

	1 
	Location Map - 20-22 Delta Avenue, Coburg North
	D21/480518
	

	2 
	Endorsed Plans - 20-22 Delta Avenue, Coburg North
	D21/508868
	

	3 
	Objector Location Map - 20-22 Delta Avenue, Coburg North
	D21/509373
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72-90 Holmes Street, BRUNSWICK VIC 3056 - Planning Application - MPS/2021/396

Director City Futures 
Phillip Priest
City Development

Executive Summary
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	Property:
	72 – 90 Holmes Street, Brunswick East

	Proposal:
	Use and development of the land for a store, reduction in car parking, use of the land for the sale and consumption of liquor, alteration to access to a Road Zone - Category 1 and display of illuminated signage.

	Zoning and Overlays:
	
Commercial 1 Zone (C1Z)


Design and Development Overlay (DDO24)


Parking Overlay (PO1)


Environmental Audit Overlay (EAO)


Development Contribution Plan Overlay (DCPO)

	Objections:  
	
4 objections.


Key issues: 

o
Light pollution from illuminated signage.

o
Height, bulk and design of the proposal.

o
Car parking.

	Consultation: 
	
The objectors were contacted one-on-one to discuss their objection and the application.

	ESD:
	
15 kW solar roof system.


Two EV charging stations.


50 per cent BESS.

	Key reasons for support:
	
The design and setbacks are compliant with DDO24. The reduction in crossovers, introduction of a street wall and weather protection improves the footpath on Holmes Street.


The height is compliant in terms of storeys (4) and while it exceeds the preferred height by 1.05 metres, this is acceptable given that the ground floor has a raised ceiling height to accommodate larger vehicles and the height of the building was dropped by 1.92 metres following public notice. 


The use of the land as a store is complementary to the residential and commercial uses within the surrounding area. It provides small scale storage units for domestic usage and temperature controlled wine storage. Ground floor tenancies provide activation of the street.  


	Recommendation:
	A Notice of Decision to Grant a Planning Permit be issued for the proposal.


Officer Recommendation

That a Notice of Decision to Grant a Planning Permit No. MPS/2021/396 be issued for the use and development of the land for a store, reduction in car parking, use of the land for the sale and consumption of liquor, alteration to access to a Road Zone - Category 1 and display of illuminated signage at 72 – 90 Holmes Street, Brunswick East, subject to the following conditions:
Amended Plans Conditions

1.
Before the development commences, amended plans to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the plans will be endorsed and will then form part of the permit. The plans must be drawn to scale with dimensions and must be generally in accordance with the amended plans submitted 19 October 2021 but modified to show:

a)
The corrugated metal section of the façade (labelled ‘CM’) to be changed to a more textured and high quality material such as:

i.
Perforated mesh; or

ii.
Another textured and high-quality material to the satisfaction of the Responsible Authority.
b)
Increase variation in colours of the façade, so that it presents as six distinct panels, by:

i.
Replacing the material labelled ‘PM’ at levels 1-3 located above the box store and vehicle entry with the new material selected to replace material ‘CM’ as required by Condition 1a; and

ii.
Replacing the material labelled ‘CM’ at levels 1-3 (north of the glazed section) with material ‘PM’; or

iii.
An alternative response to the satisfaction of the Responsible Authority.  

c)
A detailed materials and colours schedule, showing all proposed finishes and selected colours. 

d)
Details of the material and colour of the substation and booster doors, ensuring that the selection is high quality and integrates these services with the building façade. 

e)
The north and south elevations to be correctly labelled.

f)
The following changes to signs:

i.
Sign 4a to be deleted.

ii.
Sign 1, Sign 4b and 4c to be non-illuminated and to not project beyond the title boundaries of the site.

g)
The ground floor awning to be:

i.
Increased in width to cover the footpath, setback 750 mm from the edge of the kerb; 

ii.
Continuous along the frontage of the building; and

iii.
All the same height.

h)
The underside of the awning to be charcoal along the frontage of the wine bar and bottleshop.

i)
The introduction of an open lobby at levels 1, 2 and 3 that connects the single lift with the façade of the building, with clear glazing to be provided in place of the ‘Colourback Glazing’ on the façade.
j)
The ‘feature glazing’ to the ground floor commercial tenancies to be clear glazing.

k)
A note to state that the generator at the rear of the site is a back-up generator only.

l)
The bicycle storage areas to be secure and dimensioned in accordance with the Australian Standard for Bicycle Parking (AS2890.3).

m)
Any changes as required by the Sustainable Management Plan in accordance with Condition 4 of this permit, including:

i.
Location and details of the 15kW roof mounted solar PV system

ii.
The stormwater management measures as required pursuant to condition 4f of this permit

n)
Any changes as required by the Public Works Plan in accordance with Condition 7 of this permit.

o)
Any changes as required to align with the amended Waste Management Plan as required by Condition 39 of this permit. 

Compliance with Endorsed Plans Condition

2.
The use and development as shown on the endorsed plans must not be altered without the written consent of the Responsible Authority. This does not apply to any exemption specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless specifically noted as a permit condition.

3.
The location, dimensions, shape and associated structures of every sign must accord with the endorsed plans and must not be altered, unless with the consent of the Responsible Authority. 

ESD Conditions

4.
Prior to the endorsement of plans, an amended Sustainability Management Plan (SMP) and plans must be submitted to the satisfaction of the Responsible Authority. The SMP must demonstrate a best practice standard of environmentally sustainable design and be generally in accordance with the SMP by LUCID dated 30 April 2021, but modified to include the following changes:

a)
Any changes as necessary to reflect the plans for endorsement. 

b)
Amend the BESS report (and any other corresponding documentation) to: 

i.
No longer claim Management credit 1.1 'Pre-application meeting’ or provide evidence that a pre-application meeting was attended by a qualified ESD professional. 

ii.
No longer claim credit Transport 1.5 ‘Bicycle parking – Non Residential Visitor’

iii.
Do not claim credit ‘Innovation 1.1’ for Construction and Demolition waste recycling.
c)
Provide a Section J façade assessment showing compliance when using windows that are commercially viable.

d)
Provide details on the strategy used to reduce the water usage when testing the sprinkler system pump. 

e)
Provide a list of the major area services that will be sub-metered. 

f)
A stormwater management plan showing compliance with Clause 53.18 of the Moreland Planning Scheme that is generally in accordance with the plan prepared by ADG Engineers, incorporated into appendix B of the SMP, but modified to include the following changes:
i.
Include a catchment plan showing the different catchment areas sizes and the proposed stormwater treatment measures consistent with the architectural plans and MUSIC report;

ii.
Achieve Best Practice requirements without the use of proprietary devices to show reduction in Nitrogen or Phosphorus, preferably through bioretention;

iii.
Include a rainwater tank sized (along with the catchment area) to cover at least 80 per cent of the water demand for toilet flushing; and

g)
The MUSIC model to include all the development, align with the stormwater management plan, be completed in accordance with Melbourne Water Guidelines, and the file (.sqz) submitted to Council.

5.
Prior to the issue of an Occupancy Permit or issue of a Statement of Compliance, whichever comes first, all works must be undertaken in accordance with the endorsed Sustainability Management Plan to the satisfaction of the Responsible Authority.

6.
Prior to the issue of an Occupancy Permit or issue of a Statement of Compliance, whichever comes first, a report from the author of the Sustainability Management Plan (SMP) approved pursuant to this permit, or similarly qualified person or company, must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm (with documented evidence) that all measures specified in the SMP have been implemented in accordance with the approved plan.
Public Works Plan

7.
Prior to the commencement of the development, a Public Works Plan and associated construction drawing specifications detailing the works to the land along Holmes Street directly in front of the site must be submitted to the satisfaction of the Responsible Authority. The Plan must include:

a) All construction details in accordance with the Moreland City Council Technical Notes July 2019 (or any updated version).

b) A detailed level and feature survey of the footpaths and roads.

c) The upgrade of the footpath adjacent to the site. Public footpaths are to be reinstated to the previous levels with a maximum cross fall slope of 1 in 40 (2.5 per cent).
d) Any Council or service authority pole or pit within 1 metre of the proposed vehicle crossing, including the splays on the crossings, relocated or modified.

e) For any vehicle crossing not being used, the kerb, channel and footpath reinstated in accordance with condition 24 of this permit 

f) Any necessary parking signs, in consultation with the Responsible Authority.

g) Any necessary drainage works.

h) The installation of bike hoops in consultation with the Responsible Authority.

i) The provision of new street tree planting along Holmes Street in appropriate locations in consultation with the Responsible Authority (Open Space Department).

j) Any other works to the public land adjacent to the development.

When submitted and approved to the satisfaction of the Responsible Authority, the Public Works Plan will be endorsed to form part of the permit. No alterations to the Public Works Plan may occur without the written consent of the Responsible Authority.

Prior to the issue of an Occupancy Permit or issue of a Statement of Compliance, whichever comes first, all public works shown on the endorsed public works plan must be implemented to the satisfaction of the Responsible Authority at the expense of the owner of the land, unless otherwise agreed with prior written consent of the Responsible Authority.

Use Conditions

8.
The store allowed by this permit may be accessible 24 hours a day, 7 days per week.

9.
No more than 2 staff associated with the store may work on the land at any given time.

10.
The sale and consumption of liquor allowed by this permit may only operate between the following hours:
a)
Sale and consumption of liquor associated with the wine bar:


Monday – Saturday: 12pm – 10pm.

b)
Sale of packaged liquor associated with the bottle shop:


Monday – Saturday: 9am – 10pm


Sunday: 10am – 10pm


ANZAC Day: 12pm – 10pm


Good Friday and Christmas Day: Closed

11.
The maximum number of patrons associated with the wine bar must not exceed 82.

12.
The use must not detrimentally affect the amenity of the neighbourhood to the satisfaction of the Responsible Authority, including through the: 

a)
Transport of materials, goods or commodities to or from the land. 

b)
Appearance of any building, works or materials. 

c)
Emission of noise, artificial light, vibration, smell, fumes, smoke, vapour, steam, soot, ash, dust, waste water, waste products, grit or oil. 

13.
No music other than of a type and volume appropriate to background music may be emitted. Background music is defined as any music played at a level that enables patrons to conduct a conversation at a distance of 600 millimetres without having to raise their voice to a substantial degree. It is not background music if it is played at a level which requires patrons to shout, or use a stage voice such as that used by an actor in the theatre, in order to carry out a conversation at such a distance.

14.
The recommendations of the Acoustic Report  prepared by Gowdie Management Group April 2021 must be implemented to the satisfaction of the Responsible Authority. In particular:

a)
Roller doors to the storage facility should be maintained such that noise from rolling hardware is minimised as practically possible; and

b)
Tenants of the storage facility should be advised that car/truck horns are not to be used for attracting attention for entry or otherwise.
No alterations to the Acoustic Report may occur without the written consent of the Responsible Authority.
15.
Within 2 months of the completion of the buildings and works shown on the endorsed plans, acoustic testing is to be carried out to ascertain whether the use complies with the maximum noise levels prescribed the Environment Protection Regulations under the Environment Protection Act 2017 and the incorporated Noise Protocol (Publication 1826.2, Noise Limit and Assessment Protocol for the Control of Noise from Commercial, Industrial and Trade Premises and Entertainment Venues, Environmental Protection Authority, March 2021. 
The testing is to be carried out by an independent acoustician approved by the Responsible Authority. If the testing reveals that the use does not meet the specified maximum noise levels the buildings and works must be modified to make the use compliant with those levels. After any modifications have been made further acoustic testing must be carried out to ascertain whether the use complies with the prescribed noise levels. All acoustic testing is to be carried out during a busy period. The results of testing are to be provided to the Responsible Authority and made available to the public.
16.
Noise levels associated with the use must at all times comply with the Environment Protection Regulations under the Environment Protection Act 2017 and the incorporated Noise Protocol (Publication 1826.2, Noise Limit and Assessment Protocol for the Control of Noise from Commercial, Industrial and Trade Premises and Entertainment Venues, Environmental Protection Authority, March 2021).

Should the Responsible Authority deem it necessary, the owner and/or occupier of the land must submit an Acoustic Report to the satisfaction of the Responsible Authority which demonstrates compliance, or which outlines any measures considered necessary to achieve compliance. 

The recommendations of the Acoustic Report must be implemented to the satisfaction of the Responsible Authority. The endorsed plans must be amended to accord with the recommendations contained in the Acoustic Report to the satisfaction of the Responsible Authority. 

DCP Condition 

17.
Prior to the issue of a Building Permit in relation to the development approved by this permit, a Development Infrastructure Levy must be paid to Moreland City Council in accordance with the approved Development Contributions Plan. The Development Infrastructure Levy is charged per 100 square metres of leasable floor space.

If an application for subdivision of the land in accordance with the development approved by this permit is submitted to Council, payment of the Development Infrastructure Levy can be delayed to a date being whichever is the sooner of the following: 

a)
a maximum of 12 months from the date of issue of the Building Permit; or 

b)
prior to the issue of a Statement of Compliance for the subdivision; 

When a staged subdivision is sought, the Development Infrastructure Levy must be paid prior to the issue of a Statement of Compliance for each stage of subdivision in accordance with a Schedule of Development Contributions approved as part of the subdivision.

Contamination Conditions

18.
Once demolition on site has commenced and prior to the construction or carrying out of buildings and works pursuant to this permit, a Preliminary Site Investigation (PSI) prepared by a suitably qualified environmental consultant, which must:

a)
Specify the name and qualifications of the person who has conducted the Report; 

b)
Assess the likelihood of the presence of contaminated land;

c)
Determine if an environmental audit is required; and

d)
If an environmental audit is required, to recommend a scope for the environmental audit.

19.
If recommended by the PSI in Condition 16, prior to the commencement of construction or carrying out works pursuant to this permit, either: 
a)
An environmental audit statement under Part 8.3 of the Environment Protection Act 2017 must be issued stating that the land is suitable for the use and development allowed by this permit; or 
b)
An environmental audit statement under Part 8.3 of the Environment Protection Act 2017 must be issued stating that the land is suitable for the use and development allowed by this permit if the recommendations made in the statement are complied with. 

20.
Where an environmental audit statement is issued for the land, and any recommendation of that environmental audit statement requires any maintenance and/or monitoring of an ongoing nature, the Responsible Authority must enter into an Agreement with Council pursuant to Section 173 of the Planning and Environment Act 1987 that provides for the undertaking of the ongoing maintenance and/or monitoring as required by the environmental audit statement 

Where a Section 173 Agreement is required, the Agreement must be executed prior to the commencement of the permitted use, and prior to the issue of a statement of compliance under the Subdivision Act 1988. All expenses involved in the drafting, negotiating, lodging, registering and execution of the Agreement, including those incurred by the Responsible Authority, must be met by the Owner(s).

21.
Prior to any remediation works (if required) being undertaken in association with the Environmental Audit, a ‘remediation works’ plan to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. The plan must detail all excavation works as well as any proposed structures such as retaining walls required to facilitate the remediation works. Only those works detailed in the approved remediation works plan are permitted to be carried out prior to the issue of an environmental audit statement.

22.
No works to construct the development hereby approved shall be carried out on the land and no building contract to construct the development hereby approved may be entered into, other than in accordance with a building contract that stipulates that works must not be commenced until such time as Conditions 16-19 are satisfied.

23.
All the recommendations of the environmental audit statement must be complied with to the satisfaction of the Responsible Authority, prior to commencement of the use of the site. Written confirmation of compliance must be provided by a suitably qualified environmental consultant or other suitable person acceptable to the Responsible Authority. Compliance sign off must be in accordance with any requirements in the environmental audit statement recommendations regarding verification of works.

Landscaping Condition

24.
All landscaping and irrigation systems must be maintained to the satisfaction of the Responsible Authority in accordance with the endorsed landscape plans. Any dead, diseased or damaged plants must be replaced with a suitable species to the satisfaction of the Responsible Authority. 

Department of Transport Conditions

25.
Prior to the commencement of the use hereby approved, the crossovers and driveways must be constructed to the satisfaction of the Responsible Authority and at no cost to the Head, Transport for Victoria. 

26.
Prior to the commencement of the use hereby approved, all redundant vehicle crossings must be removed, and the area reinstated to the satisfaction of and no cost to the Head, Transport for Victoria 

Engineering Conditions

27.
The area set aside for the parking of vehicles and access lanes shown on the endorsed plan must to the satisfaction of the Responsible Authority: 

a)
Be completed prior to the commencement of the development.

b)
Be maintained.
c)
Be properly formed to such levels that it can be used according to the endorsed plan.

d)
Be drained and surfaced.

e)
Have the boundaries of all vehicle parking spaces clearly marked on the ground to accord with the endorsed plan.

f)
Not be used for any other purpose other than the parking of vehicles.

28.
All stormwater from the land, where it is not collected in rainwater tanks for re-use, must be collected by an underground pipe drain approved by and to the satisfaction of the Responsible Authority (Note: Please contact Moreland City Council, City Infrastructure Department). Stormwater from the land must not be directed towards the creek corridor (Merri Creek) to the satisfaction of the Responsible Authority. 

29.
Stormwater from the land must not be directed to the surface of the laneway to the satisfaction of the Responsible Authority

30.
Prior to the issue of an Occupancy Permit or issue of a Statement of Compliance, whichever comes first, all telecommunications and power connections (where by means of a cable) and associated infrastructure to the land (including all existing and new buildings) must be underground to the satisfaction of the Responsible Authority.

Signage Conditions

31.
Every sign on the land must be maintained in good condition to the satisfaction of the Responsible Authority.

32.
Any externally illuminated sign must be designed, baffled and located to the satisfaction of the Responsible Authority to prevent any adverse amenity impact on any adjoining property.

33.
The maximum luminance of all internally illuminated signs must not exceed the levels prescribed AS 4282-1997 Control of the Obtrusive Effects of Outdoor Lighting or any updated version that is to be released.
Upon request, the applicant must provide to the Responsible Authority records of the signs luminance levels to show compliance with the above. 
Miscellaneous Conditions 

34.
Prior to the issue of an Occupancy Permit or issue of a Statement of Compliance, whichever comes first, all boundary walls must be constructed, cleaned and finished to the satisfaction of the Responsible Authority.

35.
The ground level windows facing Holmes Street must not be painted or blocked out in any way to the satisfaction of the Responsible Authority.
Waste Management Plan

36.
Prior to the endorsement of plans, an amended Waste Management Plan (WMP) must be submitted to the satisfaction of the Responsible Authority. The plan must be generally in accordance with the report prepared by Traffix Group and dated April 2021 but modified to:

a)
Explain how food and organics waste from the bar will be disposed of and collected. 

When submitted and approved to the satisfaction of the Responsible Authority, the WMP will be endorsed to form part of this permit. No alterations to the WMP may occur without the written consent of the Responsible Authority.

37.
The Waste Management Plan approved under this permit must be implemented and complied with at all times to the satisfaction of the Responsible Authority unless with the further written approval of the Responsible Authority.
Expiry Conditions

38.
This permit, with respect to signage only, expires 15 years from the date of issue, at which time the signs and all supporting structures must be removed and the site made good to the satisfaction of the Responsible Authority.

39.
This permit will expire if one of the following circumstances applies:

a)
the development is not commenced within two (2) years from the date of issue of this permit;

b)
the development is not completed within four (4) years from the date of issue of this permit;

c)
the use is not commenced within four (4) years from the date of issue of this permit.

The Responsible Authority may extend the period referred to if a request is made in writing before the permit expires or;

i.
within six months after the permit expires to extend the commencement date.

ii.
within 12 months after the permit expires to extend the completion date of the development if the development has lawfully commenced.

Notes: These notes are for information only and do not constitute part of this notice of decision or conditions of this notice of decision. 

Note 1: This permit contains a condition requiring payment of Development Contributions. The applicable development contribution levies are indexed annually. To calculate the approximate once off levy amount, please visit http://www.moreland.vic.gov.au/planning-building/ and click on ‘Moreland Development Contributions Plan (DCP)’. Alternatively, please contact Moreland City Council on 9240 1111 and ask to speak to the DCP Officer. 

Note 2: Should Council impose car parking restrictions in this street, the owners and/or occupiers of the land would not be eligible for parking permits to park on the street. 
Notes about environmental audits

A copy of the Certificate or Statement of Environmental Audit, including the complete Environmental Audit Report must be submitted to the Responsible Authority within 5 business days of issue, in accordance with Section 210of the Environment Protection Act 2017 (Vic).

REPORT

1.
Background

Subject site
The subject site consists of two addresses: 72 – 84 and 84 – 90 Holmes Street, Brunswick respectively. There are no restrictive covenants indicated on the Certificates of Title. 

The land is currently developed with two buildings, both of which are vacant commercial tenancies. The front setback is currently all concrete hardstand, with vehicle crossings making up 16.4 per cent of the frontage. 

The site is located on the eastern side of Holmes Street, 80 metres south of the intersection with Moreland Road. The frontage is 67.1 metres wide and the depth is 44.65 metres, yielding a total site area of 2,996 square metres. At the rear, there is a 3.6 metre wide right of way separating the site from the residential properties on Sturrock Street.

Surrounds

The surrounding area is characterised by a mix of residential, commercial and industrial premises that are mostly one to two storeys in height, with some emerging mixed-use apartment developments up to four storeys. The site is located within the Holmes Street Neighbourhood Activity Centre, and within the Principal Public Transport Network (PPTN), due to the routes 1 and 6 trams which run along Holmes Street. It is also in a designated ‘Employment Priority Area’ within the Moreland Industrial Land Strategy.
North

Adjoining the site to the north is 92-100 Holmes Street, which consists of 1-2 storey commercial tenancies.

East

To the east of the site is a 3.6 metre right-of-way, behind which there are residential properties within the Residential Growth Zone, fronting onto Sturrock Street. The immediate interfaces comprise: two storey townhouses with balconies facing the subject site, a single storey unit with habitable windows facing the subject site, and a series of garages and outbuildings. 

South

The land to the south of the site at 68-70 Holmes Street is occupied by a service industry (motor repairs). Vehicle access is onto Holmes Street at the front of the property.

West

Opposite the site on Holmes Street is a small park south of Davies Street and a series of single and double storey shops north of Davies Street. Beyond this, this area is comprised mostly of residential uses within the Residential Growth Zone.

A location plan forms Attachment 1.
The proposal

The proposal (as amended Pursuant to S57A) is for a four-storey (14.55 metre) building, with vehicular access from Holmes Street. The layout of the building is set out in Table 2. The gross floor area of the building is 10,197 square metres.
	Table 2: Summary of the building layout.

	Ground Floor
	
Tenancy 1 – Wine Bar.


Tenancy 2 – Bottle Shop.


‘Box Shop’ – associated with the storage facility.


Self-contained storage units.


10 car parking spaces.


3 loading bays associated with the self-storage facility.


4 bicycle parking spaces.

	1st – 3rd Floors
	
Storage, including self-contained storage units


The uses for which planning permission is being sought are summarised in Table 3.
	Table 3: Use

	Store
	
Hours: The store will be accessible 24/7.


Car Parking: 10 spaces


Staff: 2

	Liquor 

(Wine Bar)
	
Sale of liquor for consumption on premises.


Hours: 

o
Monday to Sunday: 12pm to 10pm.


Car Parking: 1 space


Staff: 2


Patrons: 82

	Liquor

(Bottle Shop)
	
Sale of packaged liquor for off-premises consumption.


Hours: 

o
Monday – Saturday: 9am – 10pm

o
Sunday: 10am – 10pm

o
ANZAC Day: 12pm – 10pm

o
Good Friday and Christmas Day: Closed.


Car Parking: 1 space


Staff: 2


As part of the development, six illuminated and four business identification signs are proposed. A signage schedule is available on TP404 of the plans at Attachment 2. 

The development plans form Attachment 2.

Statutory Controls – why is a planning permit required?

	Control
	Permit Requirement

	Commercial 1 Zone
	A permit is required for the use of the land for a store.

A permit is required to construct a building or construct or carry out works. 

The use of the land for the wine bar and bottle shop does not require a planning permit within the Zone.

	Design and Development Overlay (DDO24)
	A permit is required under the DDO24 to construct a building or construct or carry out works.

	Particular Provisions 


	A permit is required to display business identification signage exceeding 8 square metres, internally illuminated signage, externally illuminated signage, a high-wall sign and a panel sign.

A permit is required to reduce the car parking requirement by 3 spaces and by 200 square metres for the store use.

A permit is required to use land to sell or consume liquor.

A permit is required to alter access to a Road in a Road Zone Category 1.


The following Particular Provisions of the Moreland Planning Scheme are also relevant to the consideration of the proposal: 


Clause 45.03: Environmental Audit Overlay. A preliminary site assessment has been provided which states that the use can be carried out on the land. 


Clause 45.06: Development Contributions Plan Overlay. A condition is included in the recommendation requiring the payment of the DCP levy prior to the issue of a Building Permit for the development.


Clause 45.09: Parking Overlay. This means that the Column B rates in Clause 52.06 (car parking) apply. 


Clause 53.18: Stormwater in Urban Developments. A condition of the permit will require an updated stormwater layout and STORM report, meeting the requirements of this clause.

2.
Internal/External Consultation

Public notification

Notification of the application has been undertaken pursuant to Section 52 of the Planning and Environment Act 1987 by:


Sending notices to the owners and occupiers of adjoining and nearby land; and


Placing three signs on site.

Council has received four objections to date. A map identifying the location of objectors forms Attachment 1. 

The key issues raised in objections are:


Light pollution from illuminated signage.


Industrial use in a non-Industrial area.


Height, bulk and design of the proposal.


Car parking.

Amendment under Section 57A of the Planning and Environment Act 1987

Following notification of the application, an amendment was lodged on 19 October 2021 under Section 57A of the Act. 

The changes made in this amendment included:


A reduction in overall building height from 16.47 metres to 14.55 metres.


Revised design, including changes to materials and the appearance of the façade.


Changes to the signage on all elevations.

Further public notice was not required as there was no additional detriment as a result of the changes. The setbacks were not reduced, and the height was reduced. There is also less illuminated signage as a result.

Targeted consultation was undertaken with objectors following the submission of the amended plans under Section 57A. The changes to these plans from the advertised plans were explained to each objector, as well as a discussion of the concerns raised in the objections over phone and email. No objections have been withdrawn as a result of these discussions. 

Internal/external referrals

The proposal was referred to the following external agencies or internal branches/business units: 
	External Agency
	Objection/No objection

	Department of Transport (Metropolitan Roads)
	No objection, subject to standard conditions. 


	Internal Branch/Business Unit 
	Comments

	Urban Design Unit
	Supports the proposal.

The plans were amended under Section 57A of the Planning and Environment Act 1987 in response to initial concerns raised by Urban Design regarding the materials, scale, proportions and character of the built form.

The outstanding recommended changes are addressed by conditions of the recommendation which address the underside of the awning above the footpath, a change to the metal sheeting and the introduction of clear glazing to the upper levels of the façade.  

	Sustainable Built Environment - Development Engineering Team
	Supports the proposal. 

Recommended changes are addressed by conditions of the recommendation and are considered further in Section 4 of this report.  

	Sustainable Built Environment - ESD Team
	Recommends conditions to amend the proposal to bring it into compliance with ESD policy. These changes are addressed by conditions of the recommendation are considered further in Section 4 of this report.  


3.
Policy Implications

Planning Policy Framework (PPF):

The following policies are of most relevance to this application:

Municipal Planning Strategy (Clause 2), including:


Vision (Clause 2.02)


Settlement (Clause 2.03-1)


Environmental Risks and Amenity (Clause 2.03-3)


Built Environment and Heritage (Clause 2.03-4)


Economic Development (Clause 2.03-6)


Transport (Clause 2.03-7)


Environmental Risks and Amenity (Clause 13): 

Contaminated and Potentially Contaminated Land (Clause 13.04-1S)

Entertainment Venues and Licensed Premises (Clause 13.07-1L)

Built Environment (Clause 15.01), including:


Urban Design (Clause 15.01-1S, 15.01-1R & 15.01-1L)


Building Design (Clause 15.01-2S)


Vehicle Access Design in Moreland (Clause 15.01-1L)

Sustainable Development (Clause 15.02), including:


Energy and resource efficiency (Clause 15.02-1S)


Environmentally Sustainable Development (Clause 15.02-1L)


Economic Development (Clause 17), including: 


Diversified economy (Clause 17.01-1S & 17.01-1R)


Core Industry and Employment Areas (Clause 17.01-1L)


Employment Areas (Clause 17.01-1L)


Business (Clause 17.02-1S)


Transport (Clause 18), including:


Sustainable Personal Transport (Clause 18.02-1S & 18.08-1R)


Sustainable Transport in Moreland (Clause 18.02-1L)


Car parking (Clause 18.02-4S & 18.02-4L)

Human Rights Consideration

This application has been processed in accordance with the requirements of the Planning and Environment Act 1987 (including the Moreland Planning Scheme) reviewed by the State Government and which complies with the Victorian Charter of Human Rights and Responsibilities Act 2006, including Section 18 (Taking part in public life). In addition, the assessment of the application has had particular regard to:

Section 18: Taking part in public life


Section 20: Property rights

This application does not limit human rights but rather provides more opportunities for fair employment in the area.

4.
Issues

In considering this application, regard has been given to the State and Local Planning Policy frameworks, the provisions of the Moreland Planning Scheme, objections received and the merits of the application. 

Does the proposal have strategic policy support?

The proposal has been assessed against the purpose of the Zone, along with the relevant objectives of the planning policy framework, and is deemed to have strategic policy support. In particular:


The design is responsive to the policy directions contained within Building Design (Clause 15.01-2S & 15.01-2L) and Urban Design (Clause 15.01-1S, 15.01-1R & 15.01-1L);


The subject site is located within an Employment Priority Area as defined by Clause 02.03-6 (Economic Development) and Clause 02.04 Strategic Framework Plan. The use of the land for a store supplements employment generating uses in the area providing private storage in an accessible location, with loading zones for commercial vehicles; and


The reduction in car-parking is consistent with Sustainable Transport in Moreland (Clause 18.02-1L) and Car parking (Clause 18.02-4S & 18.02-4L).

Does the proposal respond to the preferred future built form of the area?

The built form is appropriate, subject to conditions to alter certain materials on the façade. The key pieces of policy with respect to the built form are:


Building Design (Clause 15.01-2S & 15.01-2L)


Urban Design (Clause 15.01-1S, 15.01-1R & 15.01-1L)


Design and Development Overlay – Schedule 24 

In particular, Schedule 24 to the Design and Development Overlay (DDO24) seeks to ensure built form outcomes are appropriate to the context of Moreland’s Neighbourhood Centres and make a positive contribution to the public realm. An assessment against key built form requirements of the DDO24 are outlined below. 

Height Requirement (varied)

While there is no mandatory height limit for this site, there is a preferred height limit of 13.5 metres, four storeys. The proposed height is compliant with respect to the number of storeys, but exceeds the preferred height in metres by 1.05 metres. This is due to the need to achieve car parking at ground level and the resultant raised ceiling required to accommodate medium rigid vehicles (MRV’s). Although the built form in this location is mostly 1-2 storeys, the site is located in a section of Holmes Street that is expected to undergo considerable development as it is a ‘Focus Area for Change’ in the DDO24. The building meets the storey limit and will contribute positively to the redevelopment of this neighbourhood centre. Therefore, on balance the additional 1.05 metre building height is acceptable.

The building also has a slightly angled roof form, meaning that the edge of the roof closest to the dwellings exceeds the DDO24 height by only 650mm. The height and form of the building is acceptable, given that there is a 6 metre buffer between the rear wall of the structure and the residences behind the lane fronting Sturrock Street. These residences are within the Residential Growth Zone, again emphasising that increased heights and change to building form is expected in this location. Although Clause 55 is not assessable in the Commercial 1 Zone, it is a decision guideline for this application. The orientation of the allotments means that overshadowing to the dwellings will occur in the afternoons, with 2pm-3pm being the only hour where the shadows affect the balconies and dwellings behind the site. Given that this leaves five hours where there is no overshadowing impact, the proposal is compliant with Clause 55.04-5 (Overshadowing). Overall, the form is acceptable in this location and responsive to its surrounds.

Setback Requirements (compliant)

The DDO24 specifies:


A street wall is preferred to the frontage, rather than a front setback, for the full height of four storeys. The proposed built form provides this and results in a significantly improved outcome upon existing site conditions. 


The side setbacks within the Commercial 1 Zone are required to be zero, to form a continuous street edge. This is provided.


The required rear setback at ground floor to the laneway is also zero. The required rear setback above ground floor is 6 metres (including the laneway), and the proposal meets this. 

Frontage Requirements (compliant)

The frontage requirements within the DDO24 and Clause 15.01 (Urban Design) requires ‘active frontages’. The proposal achieves this by having the ‘box shop’, wine bar and bottle shop tenancies located at ground floor level. The ground floor is more than 65 per cent glazed, meeting the requirement in the DDO24. A condition of the recommendation will ensure that this glazing is clear glazing, rather than feature glazing, to ensure passive surveillance and that the windows will not be obscured.

The upper levels are also partially activated, by using clear glazing to the stairs to provide interaction with the streetscape. Given the width of the site, an additional point of activation to upper levels is necessary. A condition of the recommendation therefore requires that a lobby be introduced for levels 1-3. The new lobby will be in the area to the west of the lift, with clear glazing to the frontage, creating another clear panel to break up the design and provide surveillance to the street. This will require the reduction of some storage.

Awnings are provided along the frontage over the footpath, to enhance the pedestrian experience and provide weather protection. However, to address the requirements of DDO24, conditions of the recommendation require the awning to be full footpath width (setback 750 mm from the kerb), continuous along the frontage to provide continuous weather protection, and the height of the awning above the substation reduced to match the remainder.

Although the width of the building is significantly greater than other developments along Holmes Street, the façade has been broken into three main sections through varying materiality to respond to the pattern of development in the area. A condition of any permit issued will require further variation in materials, to improve the presentation of the building. Six distinct sections will be required with textured materials such as perforated mesh at the upper levels, as well as changes in colour to the underside of the awning will help break up the bulk of the development. The proposed design will make a positive contribution to the neighbourhood centre subject to these changes. 

Car Parking and Vehicle Entry (compliant)

Car parking is not visible from the street, therefore preserving the aesthetic value of the public realm. Although planning policy encourages the use of laneways for vehicle access, it would not be practical in this case given the use proposed and the types of vehicles that need to enter the site. However, vehicle entry points have been significantly reduced from existing conditions, greatly improving pedestrian links and safety in front of the subject site. The entry and egress across the 66-metre frontage has been consolidated into two points. No street tree removal is required for the development. On balance, this outcome is therefore acceptable. 

Site Services (compliant)

Service infrastructure is integrated into the building design, although a condition of the recommendation requires confirmation of the materials. While relocation of the fire services from the frontage was not possible, it has been integrated into the frontage and does not detract from the appearance of the building. Waste storage is not visible from the street. 

The generator at the rear of the site is not visible from the streetscape. It has also been confirmed in writing that this is a back-up generator, and will not run constantly, mitigating concerns about the amenity impact of this location. 

The roof decks are set in from the edges of the roof, and are screened with acoustic fencing. Their location and screening mitigates the potential for impacts on the surrounding area.

Landscaping (compliant)

The proposal includes some planting in front of the ‘box shop’ to provide visual interest and break up the development at ground floor level. This is positive, noting that the site does not have a requirement within the DDO24 for any canopy tree planting given its commercial zoning. However, Clause 15.01-1L (Urban Design in Moreland) requires consideration of landscape design. Given the lack of opportunities on site for this, a public works plan has been required as a condition of the recommendation, including street tree planting and bike hoops. This will improve the urban design response of the proposal by contributing to greening the public realm. 

Are the proposed uses appropriate?

The proposed uses are appropriate and will not have an unacceptable impact on the surrounding area regarding traffic, noise, emissions and hours of operation.

Use of the land for a store

The storage facility is the main use of the site, and will allow for 24 hour access to the storage cubicles. Although not a use expressly encouraged in commercial areas, the use is acceptable in this location, as it supplements business and residential uses in the broader area who may require access to storage. This is becoming more important given the emergence of higher density residential living. The ‘wine ark’ facility on level three also supports local businesses by providing a convenient location for temperature controlled wine storage,

 Furthermore, the site is large enough to accommodate commercial vehicle access while concealing all loading zones and car parking from the public realm. It improves the variety of uses along this part of Holmes Street, which is largely expected to be developed with residential uses and smaller-scale ground floor commercial uses. The tenancies at ground floor level also ensure that the site is suitably activated. 

The proposed 24 hour use is acceptable as the nature of the use would not result in any unreasonable amenity impacts, given customers can park within the site and access their storage spaces as needed. 

Use of the land for the sale and consumption of liquor

The use of the land for the sale and consumption of liquor is acceptable. There are four existing licenced premises within 200 metres of the subject site, therefore the cumulative impact of the introduction of these two tenancies will not result in a negative impact on the amenity of the area. The hours of operation (closing at 10pm) is appropriate within the Commercial 1 Zone. It is also noted that these tenancies have a buffer from the residential zone at the rear, being located along the site’s frontage. As such, noise and foot traffic are not of concern for this proposal, as these will not result in any amenity impacts to the residences. 

Is the proposal acceptable with respect to car parking provision and traffic impacts?

Car Parking

The proposal provides 10 car spaces. This is a reduction from the statutory rate, as demonstrated within Table 4
	Table 4: Statutory Car Parking Rate

	Use
	Rate
	Spaces required
	Spaces provided
	Reduction/ Surplus

	Store
	10 per cent of site area
	300 sqm
	100 sqm (8 spaces)
	 - 200 sqm

	Wine Bar
	3.5 per 100 sqm
	5
	1
	- 4

	Shop
	3.5 per 100 sqm
	0
	1
	+ 1

	Total
	
	5 and 300 sqm for the store
	2 and 100  sqm (8 spaces)
	- 3 and 200 sqm


Council’s Development Engineers are satisfied that the car parking requirement can be reduced for this application. Part of the reduction is associated with the wine bar use, and typically the sale of liquor means patrons are less likely to travel to the premises by car. Adequate staff parking (four spaces) is provided, and there are many other transport options to the site which is located within the Principal Public Transport Network (PPTN). The reduction associated with the store use is acceptable, given that adequate loading spaces have been provided and a store is not a use where customers spend a long period of time at the site, nor is there a typical ‘peak period’. The three loading bays and six customer parking spaces are adequate to handle the demand from the use.

Bicycle Parking

The proposal provides 4 bicycle parking spaces which is above the 1 specified in Clause 52.34. Given the dispensation in parking being provided, and the excellent access to bike routes, a condition of the recommendation will require bike hoops in front of the site via a public works plan, to encourage active travel to the site.

Traffic

Clause 65 of the Moreland Planning Scheme requires consideration of the adequacy of loading and unloading facilities and any associated amenity, traffic flow and road safety impacts. 

The applicant has submitted a traffic report with estimated trip generation of 5-10 vehicle movements during each peak hour for the storage facility, which is one vehicle movement every 6 minutes. The level of traffic generation can be managed on-site and in the surrounding streets. It is also noted that the traffic generated by a storage use is predicted to be less than other potential uses for the site. 

Is the alteration of access to a Road Zone – Category 1 acceptable?

The layout of the car spaces and accessways has been reviewed by Council’s Development Engineers and the Department of Transport, who did not raise any objections to the plans, subject to standard conditions. Vehicles will be able to enter and exit the site in a forward direction. The crossovers are appropriately located. 

The alteration to access is positive, as it reduces the amount of crossovers on the frontage and swept paths have been provided to show how medium and small rigid vehicles will access the facility.
Is the display of signage appropriate to the area?

The subject site is in Category 1 (minimum limitation) of Clause 52.05. The proposed signs are a mix of business identification signs and illuminated signs.

The proposed signs are considered appropriate as follows:


The signs are located directly onto the proposed built form and do not project from the building. 


The appearance of the signs is complementary to the proposed built form. 


They do not interrupt view lines.

The number of signs is generally appropriate given the large size of the site, However, it is considered that two signs reading ‘national storage’ on the façade is unnecessary and serves to create visual clutter. To improve the building’s attractiveness and adherence to Clause 15.01-1L (Signs) within the PPF, a condition of the recommendation will state that Sign 4a must be removed.

Two of the objectors raised the light pollution from the signage as a concern. As such, conditions of the permit will require that the externally illuminated signage is baffled and does not impact on the amenity of the surrounding area. There will also be conditions that on request the permit holder must make available to the Responsible Authority records of the signs luminance levels to show compliance with AS 4282-1997 Control of the Obtrusive Effects of Outdoor Lighting or any updated version that is to be released.

In addition, a condition of the recommendation requires that the signs on the north and south of the building are non-illuminated, to ensure that they do not project beyond the title boundaries.  This will serve to decrease overall level of illumination on site.

Does the proposal incorporate adequate Environmental Sustainable Design (ESD) features? 

The development will comply with Clause 15.02-1L (Environmental Sustainable Design), subject to conditions. The rainwater on the roof area will be collected to be treated onsite, and sufficient space has been set aside on site to accommodate Water Sensitive Urban Design treatment measures. The applicant has proposed a proprietary product within the submitted MUSIC report, and this will be required to be altered to a rainwater tank and/or raingarden instead, because the proprietary systems require regular maintenance and have not been widely tested. 

A Sustainable Management Plan has been submitted with the application, and a compliant BESS rating of 50 per cent has been achieved. The recommended permit conditions will ensure that all credits claimed in this report are shown on the plans.

Is the site potentially contaminated?

The site is located with an Environmental Audit Overlay, meaning that it has been flagged as potentially contaminated. The applicant has submitted a report which explains that there is high potential for contamination on the site, due to an adjoining land use.  All soil sample results showed the concentration of contaminants to be at acceptable levels. However, given that the buildings on site and concrete has not yet been removed, there is potential that the soil underneath these sections is contaminated. As such, the report recommends that the contamination is re-assessed following demolition. This is addressed in the recommended permit conditions.

5.
Response to Objector Concerns

The following issues raised by objectors are addressed in section 4 of this report:


Light pollution from illuminated signage.


Industrial use in this location.


Height, bulk and design of the proposal.


Car parking.

6.
Officer Declaration of Conflict of Interest

Council Officers involved in the preparation of this report do not have a conflict of interest in this matter.

7.
Financial and Resources Implications

There are no financial or resource implications. 

8.
Conclusion

It is considered that, subject to the recommended permit conditions, the development is responsive to the site and surrounds and provides for new uses while limiting off-site amenity impacts and providing a positive contribution to the preferred built form character of the area. It is recommended that a that Notice of Decision to Grant a Planning Permit should be issued.
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