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Acknowledgement of the traditional custodians of the City of Moreland 

Moreland City Council acknowledges the Wurundjeri Woi Wurrung people as the Traditional Custodians of the lands and waterways in the area now known as Moreland, and pays respect to their elders past, present, and emerging, as well as to all First Nations communities who significantly contribute to the life of the area.
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Council Reports
5.1
City Development Activity Report September Quarter 2021
Acting Director City Futures 
Phillip Priest 
City Development

Officer Recommendation
That Council:

1.
Notes the City Development Activity Report – September Quarter 2021.

REPORT

Executive Summary

The City Development Urban Planning and Planning Enforcement teams are managing to produce reasonably good results but will face challenges in the coming months due to very high numbers of incoming planning applications. The planning application outstanding caseload, and the planning compliance caseloads are areas to continue to monitor closely.
Planning applications lodged with Council increased again in the September quarter with the highest number of applications lodged for some years.  Decision making again improved but could not keep pace with the number of incoming applications resulting in an increased backlog of applications awaiting a decision. The backlog is now steadily rising, and the data clearly indicates that planning activity levels are once again increasing after remaining steady throughout the majority of the COVID 19 pandemic.

Timeframes to determine most planning applications were below the metropolitan average largely due to staff vacancies and very high application numbers. Even VicSmart applications which had improved last quarter once again fell below the metropolitan average as high numbers of new applications were received.
Planning compliance case numbers were lower than expected for the quarter and the team took advantage of this to close a very high number of cases with 104 closed in the quarter. This follows a huge June quarter with 125 cases closed the largest number of cases closed in a quarter for many years. The success of these 2 quarters has had a very positive impact on the outstanding caseload which is again dropping but is still not at a manageable level.  Around 100 outstanding cases is considered a manageable level and with 150 outstanding this goal is getting closer.
VCAT activity was slightly higher in the September 2021 quarter compared to the previous year but is still not back to pre-COVID-19 levels.
Previous Council Decisions
5.1
City Development Activity Report - June Quarter 2021 (D21/312048) – 25/08/2021

Council resolved that Council notes the City Development Activity Report – June Quarter 2021.
1.
Policy Context
The City Development Branch administers Council’s town planning, building and environmental health decision making and compliance responsibilities under the Planning and Environment Act 1987, Building Act 1993, Moreland Planning Scheme, Building Regulations 2018, Building Code of Australia 2006, Food Act 1984, and Public Health and Wellbeing Regulations 2009.
2.
Background

This report shows the key operational performance and activity of the Urban Planning Unit within the City Development Branch, from VCAT decisions to how many planning applications were determined and the timeframe for decision making. It also details performance within the Planning Enforcement Unit. The report contains comparisons of the September 2021 quarter of activity compared to the September 2020 quarter.
3.
Issues

The report at Attachment 1 details:

•
Analysis of planning applications received, determined and outstanding;

•
Analysis of planning application decision making;

•
Analysis of streamlined services;

•
Planning enforcement caseload;

•
VCAT analysis;

•
Analysis of planning investment.

The key findings of the data are discussed in this report.

Planning permit activity

A total of 392 planning applications were received for the September quarter. This is compared with 344 for the same quarter in 2020 up 14 per cent. 359 planning applications were decided in the September quarter compared to 315 for the same quarter in 2020, up 14 per cent as shown in figure 1 at Attachment 1. The majority of applications lodged for the quarter were multi dwellings (32 per cent) followed by building alterations (26 per cent) and subdivisions (16 per cent) as shown in figure 2 at Attachment 1. 

The current backlog of applications awaiting a decision stands at 541 which has jumped up 22 per cent from the same quarter in 2020. Figure 3 at Attachment 1 shows how the backlog has changed over time. The current backlog requires considerable work to ensure workloads for staff return to more manageable levels. This quarter the backlog has again been impacted by high numbers of incoming applications combined with staff vacancies that have only just been filled.

The percentage of applications determined within statutory timeframes for all inner metropolitan Councils averaged at 65 per cent in the September quarter. Moreland’s average sat below this at 60 per cent and was again affected by a number of staff vacancies (see figure 4 at Attachment 1). 

Councils streamlined planning services include Vic Smart, Fast Track (minor permit applications that are not classified as Vic Smart) and Commercial Priority, which is a service to assist businesses setting up or expanding in Moreland. Figure 5 in Attachment 1 shows the performance of the Vic Smart part of streamlined services.  Moreland determined an average of 74 per cent of Vic Smart applications within 10 days compared to the inner metropolitan average of 82 per cent. This is below the inner metropolitan average but with 2 new staff in this area improvements are expected.

Planning enforcement

The number of complaints from the community in respect to compliance with either planning permits or the planning scheme decreased in the September quarter down 18 per cent in comparison to the same quarter in 2020. Figure 6 in Attachment 1 shows 68 cases lodged in the September 2021 quarter, compared to 83 in the September 2020 quarter, and significantly lower than the March quarter which showed the highest number of cases lodged in many years.

The closure rate in the September quarter remained very high with 104 cases closed another outstanding effort by the team. As a result, the backlog of older cases waiting to be resolved fell again from the previous quarter. Figure 7 in Attachment 1 shows the outstanding caseload at 150 which is 18 per cent lower than during September 2020.

Of the cases closed during the September 2021 quarter around 50 per cent were investigated but no breaches were detected. A further 30 per cent did have breaches but were brought into compliance, a smaller number were referred to other areas or Council for action or had a breach that was so minor that no formal action was undertaken.  In a success for Council 3 cases that went to Court received penalties issued by the Magistrate, as shown in Figure 8 in Attachment 1

The proactive planning enforcement system targets planning permits issued by Council, decisions overturned by VCAT and around 90 multi dwelling residential developments annually for proactive enforcement. Figure 9 in Attachment 1 shows the continued trend that the main issues being identified and then rectified relate to ESD, landscaping and privacy screening.

Council’s performance at VCAT

In the September quarter 13 applications for review of decisions were lodged at VCAT, which was higher than for the same quarter in 2020 but still well below average for the years prior to the pandemic as shown in Figure 10 in Attachment 1. 

Figure 11 in Attachment 1 shows of the 11 appeals lodged, all were lodged by applicants against decisions none were lodged by objectors. 

Attachment 2 is a more detailed list of all appeals lodged in the September 2021 quarter.

Only 14 VCAT decisions were handed down in the September quarter 2021 as shown in Figure 12 in Attachment 1.

VCAT success is defined as the number of Council decisions that were upheld by VCAT (not set aside) or that were negotiated to an outcome satisfactory to Council (consented). In the September quarter, Council won or successfully mediated, 92 per cent or 11 out of the 12 appeals against decisions. The two appeals were withdrawn, as the Minister for Planning referred these VCAT applications to a Priority Projects Standing Advisory Committee. Figure 14, Attachment 1 shows the win/loss ratio for the September 2021 quarter compared to the September 2020 quarter. 

Attachment 3 is a more detailed list of all appeals determined in the September 2021 quarter.

Human Rights Consideration

The implications of this report have been assessed in accordance with the requirements of the Charter of Human Rights and Responsibilities and it was found that it does not contravene any of these sections and supports the following rights


Section 18: Taking part in public life


Section 13: Privacy and Reputation

Section 20: Property rights

4.
Community consultation and engagement
No consultation is required to inform the preparation of this report
5.
Officer Declaration of Conflict of Interest

Council officers involved in the preparation of this report have no conflict of interest in this matter.

6.
Financial and Resources Implications

In terms of overall development in Moreland during the September quarter, developments to the value of $113 million have been approved by planning permits issued by the City Development Branch compared to $187 million during the same quarter in 2020, down 40 per cent.

7.
Implementation
The performance of Council’s City Development Branch will continue to be monitored with the activity report for the next quarter to be presented to the February Planning and Related Matters meeting.
Attachment/s

	1 
	City Development Activity Report September quarter 2021
	D21/446273
	

	2 
	VCAT Appeals Lodged September 2021
	D21/446253
	

	3 
	VCAT Appeals Determined September 2021
	D21/446255
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29 Sydney Road Brunswick VIC 3056 - Planning Application MPS/2017/112/B
Acting Director City Futures 
Phillip Priest 
City Development        
Executive Summary
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	Property:
	29 Sydney Road, Brunswick

	Proposal:
	Amendment to the endorsed plans to allow for partial demolition of the existing roof located to the north-east section of the existing hotel and installation of a retractable fabric roof to allow for an outdoor area 

	Zoning and Overlay/s:
	
Commercial 1 Zone


Heritage Overlay Schedule 149


Design and Development Overlay Schedule 18


Parking Overlay Schedule 1


Development Contribution Plan Overlay Schedule 1

	Strategic setting:
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	Objections:  
	14 objections received. Key issues include: 


Contrary to agreement reached at the Victorian Civil and Administrative Tribunal (VCAT) requiring deletion of outdoor roof deck 


Noise impacts

	Planning Information and Discussion (PID) Meeting:
	Date: 19 July 2021 


Attendees: 6 objectors, the applicant, 2 Council officers, Deputy Mayor Cr Mark Riley and Cr James Conlan

No changes made, however the meeting provided an opportunity for the objectors concerns to be discussed and helped inform the preparation of this report.  

	Key reasons for support:
	
Noise impacts are not unreasonable and can be adequately managed. 


Removal of the roof does not result in unacceptable heritage impacts. 

	Recommendation:
	Notice of Decision to Grant a Planning Permit be issued subject to conditions.



Officer Recommendation
That a Notice of Decision to Grant an Amended Planning Permit be issued for the partial demolition of the exiting building; construction of a multi-storey building above 3 levels of basement car parking; use of the land for dwellings, new licensed area associated with a tavern and inclusion of a new general licence area associated with a restaurant and a retail food store; construction and display of illuminated signage including LED lighting; reduction of the standard car parking; including alteration of an access in a Road Zone Category 1 at 29 Sydney Road, Brunswick, subject to the following conditions (new conditions bolded):
1.
Before the development commences, amended plans to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the plans will be endorsed and will then form part of the permit. The plans must be drawn to scale with dimensions and three copies must be provided. The plans must be generally in accordance with the plans prepared by Jackson Clements Burrows Architects dated 22 March 2018 and described as ground floor plan, typical podium level and typical tower level but modified to show:

(a)
At least 50 per cent of the dwellings must be designed to achieve the accessibility features specified in Standard D17 of Clause 58.05-1 of the Moreland Planning Scheme.

(b)
Public realm improvements in Brunswick Road forward of the site including street tree planting.

(c)
An alternative design for the entry to the retail premises to remove alcoves.

(d)
External screening measures for north facing windows and balconies of apartments on levels 2 and 3. 

(e)
Windows added to the east wall of bedrooms in south eastern apartments on levels 4-6.

(f)
Living room dimensions to all apartments to achieve the minimum area as specified in Standard D24 of Clause 58.07-1 (Functional Layout) of the Moreland Planning Scheme.

(g)
All bedroom dimensions that are less than 3 metres x 3 metres to be increased in size to at least 3 metres x 3 metres.

(h)
Reconfiguration of apartments, where required, to achieve the maximum room depth as required by standard D25 of Clause 58.07-2. If an alternative design solution cannot be found, a daylight analysis report must be provided to demonstrate how adequate daylight will be provided to these apartments. 
(i)
Any changes to the plans recommended by an updated Sustainability Management Plan assessing the 22 March plans and if required, making recommendations for modifications to achieve compliance with Clause 22.08 of the Moreland Planning Scheme. 

(j)
The height of the building reduced by an additional one storey.

(k)
The deletion of the rooftop deck to the existing hotel building

(l)
Any changes to the plans recommended by an updated Waste Management Plan assessing the 22 March plans.

(m)
Details of the restoration and repair of the existing heritage hotel external walls and the original hipped metal roof based upon the findings of an expert Heritage Report.

(n)
On-street improvements to Black Street, Brunswick Road and Sydney Road which may include footpath improvements, street tree planting and street furniture. 

(o)
A detailed landscaping plan, including details of the green walls. 

(p)
A detailed colour and material schedule. 

(q)
Reduce the podium to Black Street and its return to Brunswick Road by one storey

(r)
Add 4 storeys behind the existing 3 storey portion of the Brunswick Road frontage, setback not less than 5 m from Brunswick Road and eastern façade to align with the eastern edge of the 3 storey Brunswick Road façade

(s)
Plant screen at roof top level to be setback from the external facades by not less than 1.9 metres, except for any transition to the lift core.

1A. 
Prior to the commencement of the use of the outdoor area associated with the hotel amended plans to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the plans will be endorsed to supersede the corresponding previously endorsed plans and will then form part of the permit. The plans must be generally in accordance with the plans prepared by Jackson Clements Burrows Architects, dated 30/03/2021, 27/07/2021 revision Set 02, 03, 05 and 07 and must show:

(a)
The acoustic treatments within Section 4.1 of the Acoustic Report prepared by Enfield Acoustics dated 22 July 2021. 

Secondary Consent

2.
The development as shown on the endorsed plans must not be altered without the written consent of the Responsible Authority. This does not apply to any exemption specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless specifically noted as a permit condition.

Development Contribution
3.
Prior to the issue of a Building Permit in relation to the development approved by this permit, a Development Infrastructure Levy and Community Infrastructure Levy must be paid to Moreland City Council in accordance with the approved Development Contributions Plan. 

If an application for subdivision of the land in accordance with the development approved by this permit is submitted to Council, payment of the Development Infrastructure Levy can be delayed to a date being whichever is the sooner of the following: 

a)
For a maximum of 12 months from the date of issue of the Building Permit for the development hereby approved; or 

b)
Prior to the issue of a Statement of Compliance for the subdivision; 

When a staged subdivision is sought, the Development Infrastructure Levy must be paid prior to the issue of a Statement of Compliance for each stage of subdivision in accordance with a Schedule of Development Contributions approved as part of the subdivision.

Landscaping
4.
Prior to the issuing of a Statement of Compliance or occupation of the development, whichever occurs first, all landscaping works, including installation of automatic irrigation, must be completed in accordance with the approved and endorsed Landscape Plan to the satisfaction of the Responsible Authority. The areas designated as landscaped areas on the endorsed Landscape Plan must thereafter be maintained and used for that purpose.
Environmental Sustainable Development
5.
Prior to the occupation of any dwelling approved under this permit, a report from the author of the Sustainable Management Plan, approved pursuant to this permit, or similarly qualified person or company, must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm that all measures specified in the Sustainable Management Plan have been implemented in accordance with the approved Plan. The report must include final NatHERS certificates for the dwellings issued for the building permit. 
Waste Management
6.
The Waste Management Plan referred to in Condition 1 (L) will be endorsed to form part of this permit. The recommendations must be implemented and complied with at all times to the satisfaction of the Responsible Authority. No alterations to the Waste Management Plan may occur without the written consent of the Responsible Authority.

General
7.
All stormwater from the land, where it is not collected in rainwater tanks for re-use, must be collected by an underground pipe drain approved by and to the satisfaction of the Responsible Authority (Moreland City Council, City Infrastructure Department).

8.
Prior to the issue of an Occupancy Permit or issue of a Statement of Compliance, whichever comes first, all visual screening measures shown on the endorsed plans must be installed to the satisfaction of the Responsible Authority.  All visual screening and measures to prevent overlooking must be maintained to the satisfaction of the Responsible Authority. Any screening measure that is removed or unsatisfactorily maintained must be replaced to the satisfaction of the Responsible Authority.
9.
Prior to the occupation of the development, all boundary walls must be constructed, cleaned and finished to the satisfaction of the Responsible Authority.

10.
Prior to the occupation of the development all telecommunications and power connections (where by means of a cable) and associated infrastructure to the land (including all existing and new buildings) must be underground to the satisfaction of the Responsible Authority.

11.
Unless with the prior written consent of the Responsible Authority, any plumbing pipe, ducting and plant equipment must be concealed from external views. This does not include external guttering or associated rainwater down pipes.
12.
Prior to the occupation of the development, a vehicle crossing must be constructed in every location shown on the endorsed plans to a standard satisfactory to the Responsible Authority (Moreland City Council, City Infrastructure Department).

13.
Prior to the occupation of the development, any existing vehicle crossing not to be used in this use or development must be removed and the kerb and channel, footpath and nature strip reinstated to the satisfaction of the Responsible Authority (Moreland City Council, City Infrastructure Department).

14.
Prior to the occupation of the development, any Council or service authority pole or pit within 1 metre of a proposed vehicle crossing, including the 1 metre splays on the crossing, must be relocated or modified at the expense of the permit holder to the satisfaction of the Responsible Authority and the relevant service authority.

15.
The restaurant and retail food store must only be open to the public between the following hours:
(a)
Monday to Thursday 7:00am to 11:00pm

(b)
Friday to Saturday 7:00am to Midnight

(c)
Sunday 8:00am to 11:00pm
16.
The outdoor area (area with retractable roof on first floor) associated with the hotel must only operate between the following hours:


(a)

Monday to Saturday: 7:00am to 1:00 am the following day

(b)
Sunday: 10.00am to 12 midnight (1:00 am if the eve of the public holiday)

17.
The maximum number of patrons in the hotel must not exceed 500 patrons at any one time.

18.
The maximum number of patrons in the outdoor area associated with the hotel must not exceed 30 at any time. 
19.
Seating in the restaurant and retail food store shall be provided for not less than 75 per cent of patrons.
20.
The maximum number of patrons in the restaurant and retail food store must not exceed 110 at any one time.
Noise
21. 
The Acoustic Report prepared by Enfield Acoustics dated 22 July 2021 will be endorsed to form part of this permit. The recommendations contained within this report must be implemented, maintained and complied with at all times to the satisfaction of the Responsible Authority. 

22.
Prior to the commencement of the use of the outdoor area associated with the hotel and no less than 3 months after the works associated with the outdoor area  have been completed a report from the author of the Acoustic Report approved pursuant to this permit or similarly qualified person or company must be submitted to the Responsible Authority.  The report must be to the satisfaction of the Responsible Authority and must confirm that all measures specified in the Acoustic Report have been implemented in accordance with the approved Acoustic Report. 
21.
Noise levels associated with the hotel must at all times comply with the Environment Protection Regulations under the Environment Protection Act 2017 and the incorporated Noise Protocol (Publication 1826, Noise Limit and Assessment Protocol for the Control of Noise from Commercial, Industrial and Trade Premises and Entertainment Venues). 
Should the Responsible Authority deem it necessary, the owner and/or occupier of the land must submit an updated Acoustic Report to the satisfaction of the Responsible Authority which demonstrates compliance, or which outlines any measures considered necessary to achieve compliance. 
The recommendations of the updated Acoustic Report must be implemented to the satisfaction of the Responsible Authority. The endorsed plans must be amended to accord with the recommendations contained in the updated Acoustic Report to the satisfaction of the Responsible Authority. 
22.
The outdoor area must not be used for live music and no music other than of a type and volume appropriate to background music may be emitted from external speakers in the courtyard. Background music is defined as any music played at a level that enables patrons to conduct a conversation at a distance of 600 millimetres without having to raise their voice to a substantial degree. It is not background music if it is played at a level which requires patrons to shout, or use a stage voice such as that used by an actor in the theatre, in order to carry out a conversation at such a distance.
Noise and Amenity Action

23.
Prior to the commencement of the use of the outdoor area, a Noise and Amenity Action Plan for the outdoor area must be submitted to the satisfaction of the Responsible Authority. The Noise and Amenity Action Plan shall be endorsed to form part of the Permit. The Noise and Amenity Action Plan must be generally in accordance with the Draft Noise and Amenity Action Plan prepared by Australian Venue Co dated October 2021 but modified to include the following: 

a.
Measures to ensure music noise levels do not exceed time and noise level limitations set out in the Endorsed Acoustic Report, nor noise limits set out by the Noise Protocol (Publication 1826, Noise Limit and Assessment Protocol for the Control of Noise from Commercial, Industrial and Trade Premises and Entertainment Venues), to all surrounding sensitive uses, including 17 and 29 Sydney Road, 34A Sydney Road and 6 Black Street.
b.
Measures by management and staff to ensure patrons do not cause nuisance or annoyance beyond the site. 
c.
Detail the hours of operation of the outdoor area and the maximum number of patrons permitted in the outdoor area as outlined in Conditions 16 and 18 of the planning permit MPS/2017/112/B.  

d.
Procedures to be undertaken by staff in the event of complaints by a member of the public, the Victoria Police, an ‘authorised officer’ of Council or the Victorian Commission for Gambling and Liquor Regulation 
e.
How the movement and exit of patrons in the outdoor area is to be managed including details of how doors are to be kept closed to control noise transfer.
Signage

24.
Every sign on the land must be maintained in good condition to the satisfaction of the Responsible Authority.

25.
The content of the signs must not be inappropriate to the satisfaction of the Responsible Authority.

26.
The lighting output must be no greater than 0.25cd/m2 throughout the driver’s approach and installed and maintained accordingly.
27.
The sign(s) approved by this permit must not be animated or contain any flashing light.

28.
Illumination levels must be adjustable, to the satisfaction of the Responsible Authority. 

Signage expiry

29.
This permit expires 15 years from the date of issue, at which time the signs and all supporting structures must be removed and the site made good to the satisfaction of the Responsible Authority.
Development expiry
30.
This permit will expire if one of the following circumstances applies:

· The development is not commenced within 2 years from the date of issue of this permit. 

· The development is not completed within 4 years from the date of issue of this permit.

The Responsible Authority may extend the period referred to if a request is made in writing before the permit expires or:

· 
Within six months after the permit expires to extend the commencement date.

· 
Within 12 months after the permit expires to extend the completion date of the development if the development has lawfully commenced.
REPORT
1.
Background

Subject site
The subject site is located on the northeast corner of Sydney Road and Brunswick Road in the Brunswick Activity Centre. The site has three street frontages to Sydney Road, Brunswick Road and Black Street. It is ‘L’ shaped and has a total site area of approximately 1,089 square metres.

The site is occupied by an existing two-storey hotel known as the Sarah Sands Hotel. The hotel has operated since the early 1900s and previously contained a beer garden along Black Street. The beer garden has been removed and replaced with a seven-storey apartment building approved under Planning Permit MPS/2017/112 (the Permit). 

Internal refurbishment works have recently been undertaken to the hotel approved under the Permit. 

The hotel holds a Late Night (general) Liquor Licence (Licence no. 31913264). The Licence allows for maximum 500 patrons internally and 110 externally (total 610) and allows for consumption of liquor on the premises.
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Figure 1: Site viewed from the intersection of Brunswick and Sydney Road. 

Title details

The site is affected by party wall, drainage, sewerage and light air easements located along all boundaries of the existing hotel building. However, there are no restrictive covenants on the five certificate of titles that comprise the site. 

Surrounds
The site has the following immediate interfaces: 


To the north are four properties at 37, 39, 43 and 45 Sydney Road. These are occupied by double storey buildings used as shops. The property at 47 Sydney Road is occupied by a six-storey apartment building. 


To the south is Brunswick Road. The land to the southwest is residential and developed by single and double storey dwellings. 


To the west is 253 Brunswick Road and 1 Black Street. 253 Brunswick Road is used for car and tyre repairs and 1 Black Street contains a caretakers dwelling and office uses. 


To the east is Sydney Road. Directly opposite Sydney Road are properties occupied by double storey buildings used as a medical centre, retail premises and offices. The property at 34A Sydney Road, to the north-east of the site, contains a first-floor dwelling above a shop. 
A location plan forms Attachment 1.
The proposal

The proposal seeks a Section 72 Amendment under the Planning and Environment Act 1987 (the Act) by amending the Permit and endorsed plans to show: 


Removal of the roof located to the north-east of the site. This is to allow for a 30 square metre outdoor area on the first floor of the existing hotel. Amplified background music is proposed to be played in this outdoor area. 


Construction of a retractable fabric roof over the proposed outdoor area. 


Construction of 1.65 metre high acoustic screens on the roof of the existing hotel positioned to the south and west of the new retractable roof. 
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Figure 2: Area on the first floor proposed to be converted into an outdoor area. Source: Site visit photos (E. Rahman 27 Oct 2021)
The development plans form Attachment 2.
It is also proposed to have live entertainment (live bands and live DJs) on the ground floor bar area of the existing hotel. However, a planning permit is not required for this. This is discussed in Section 4 of the report below. 
Permit and site history 
The Permit was issued on 14 May 2018 following all parties to the VCAT Compulsory Conference reaching consent. The Permit allows:

Partial demolition of the existing building, construction of a multi-storey building above 3 levels of basement car parking, use of the land for dwellings, new licensed area associated with a tavern and inclusion of a new general licence area associated with a restaurant and a retail food store, reduction of the standard car parking, including alteration of an access in a Road Zone Category 1
The Permit allowed internal refurbishment works to the hotel. At the time of considering the application, it was determined that pursuant to Clauses 63.01 (Existing use rights) and 63.06 (Expiration of existing use rights) of the Planning Scheme, the use of the land to sell and consume liquor under a general licence did not benefit from existing use rights. Therefore, the Permit allowed the use of the land to sell and consume liquor. 
Plans were endorsed to form part of the Permit on 16 October 2018.
Roof deck 

The planning permit application originally included a 155 square metre roof deck. The roof deck was to be located on the corner of Sydney road and Brunswick Road with hours of operation as per the existing General Licence and patron numbers restricted to 60 after 10pm. The Officer Report considered by the then Urban Planning Committee considered the roof deck to be appropriate subject to a 10pm closing time. This condition was to minimise amenity impacts to the future occupants of the apartment building located directly behind the proposed roof deck. 

Ultimately, the planning application was refused by Council due to heritage and built form matters. None of the refusal grounds related to the roof deck. 

The application was appealed at VCAT. Prior to the VCAT Compulsory Conference, without prejudiced plans were circulated which showed the size of the proposed roof deck reduced to 148 sqm and relocated to the north-west corner of the site facing Sydney Road. These plans were presented at a Council meeting where it was resolved to consent to the application, subject to deletion of the roof deck or alternatively satisfactory conditions being imposed addressing hours of operation and noise impacts from the roof deck. 

At the VCAT Compulsory Conference it was ultimately agreed to remove the roof deck. 

Amendments 

The Permit and associated endorsed plans have been amended three times under Section 72 the Planning and Environment Act 1987 (the Act), and five times under the secondary consent provisions afforded by Condition 2 of the Permit.

All except one change largely related to internal layouts and limited external changes. These amendments were not advertised as the changes did not result in off-site amenity impacts. 

A third amendment approved under Section 72 of the Act allowed for the construction and display of business identification signs associated with the existing hotel. This was advertised and no objections received. 

A recent secondary consent change was approved on 12 August 2021 and allowed for the construction of 1.8 metre high screen between the plant area and Apartment 2.08, and rearrangement of the plant. These works originally formed part of the amendment currently under consideration. However, pursuant to Section 57A of the Act, an amendment was lodged to delete these works from the subject application.
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Figure 2: Roof plan. Red box shows the 1.8m high screen and the plant rearrangement removed from the advertised plans, but since approved and constructed. 

The amended application was not re-advertised because it would not have any material detriment to third parties.  The changes relate only to protection of then unoccupied and yet to be subdivided apartments within the development itself.  The screens and plant rearrangement works have been completed.
A copy of the current amended endorsed plans form Attachment 3. 

Statutory Controls – why was the original planning permit required?

	Control
	Permit Requirement

	Commercial 1 Zone
	Permit was required to use the land as dwellings as the frontage at ground level exceeded 2 metres. 

Permit was required to carry out buildings and works. 

No permit was required to use the land for hotel as it is a Section 1 use in the zone, meaning that a permit is not required.  

	Heritage Overlay 

	Permit was required to demolish a building and construct and carry out works. 

	Particular Provisions 
	Pursuant to Clause 52.06 (Car parking) a permit was required to reduce the car parking requirement from 99 to 41 spaces.

Pursuant to Clause 52.27 (Licensed Premises) a permit was required to use land to sell or consume liquor. 

Pursuant to Clause 52.29 (Land adjacent to a Road Zone Category 1) a permit was required to alter access to a road in Road Zone Category 1. 


Clause 53.06 (Live music entertainment venues) of the Moreland Planning Scheme is relevant to the consideration of the proposed amendment. 
Have the statutory controls changes?

There have been no changes to the zoning and overlays since the issue of the original permit. 
Planning Scheme Amendment

Amendment VC203 was gazetted into the Planning Scheme on 1 July 2021. This amends the Planning Scheme by implementing the new environment protection framework through updates to the Victorian Planning Provisions (VPP). The new framework gives effect to the Environment Protection Act 2017 and associated subordinate legislation and enables the greater prevention and mitigation of
risks to human health and the environment.
2.
Internal/External Consultation

Public notification

Notification of the proposed amendment has been undertaken pursuant to Section 52 of the Planning and Environment Act 1987 by:

Sending notices to the owners and occupiers of adjoining and nearby land and to the parties to the VCAT appeal of the original planning application. 

Placing a sign at the frontage of the site

Council has received 14 objections to date. A map identifying the location of objectors forms Attachment 4. 
Key issues raised in objections are:

Proposal contrary to agreement reached between objectors, Council officers and the developers at the VCAT Compulsory Conference whereby it was agreed to remove the roof deck


Noise


Unreasonable hours of operation 


Increase in criminal activity


Submitted acoustic report contains flaws

Illegal works have been carried out by removing existing roof. 
A Planning Information and Discussion meeting was held on 19 July 2021 and attended by Cr James Conlan and Deputy Mayor Cr Mark Riley, two Council Planning Officers, the applicant and 6 objectors. The meeting provided an opportunity to explain the application, for the objectors to elaborate on their concerns, and for the applicant to respond. Other than the amendment to the application noted above, no changes were made following the meeting.

Internal/external referrals

	Internal Branch/Business Unit 
	Comments

	City Development - Heritage Advisor
	Supports the proposal noting the removal of the roof is a later addition to the original heritage building and is not visible from the public realm.  


3.
Policy Implications

Planning Policy Framework (PPF):
The following policies are of most relevance to this application:

Municipal Planning Strategy (Clause 2), including:


Vision (Clause 2.02)


Settlement (Clause 2.03-1)


Environmental Risks and Amenity (Clause 2.03-3)


Built Environment and Heritage (Clause 2.03-4)


Economic Development (Clause 2.03-6)


Settlement (Clause 11) including:


Activity Centres (Clause 11.03-1S)


Activity Centres – Metropolitan Melbourne (Clause 11.03-1R)


Environmental Risks and Amenity (Clause 13): 

Noise Abatement (Clause 13.05-1S and 13.05-1L)

Entertainment Venues and Licensed Premises (Clause 13.07-1L)

Live music (Clause 13.07-3S)

Built Environment (Clause 15.01), including:


Urban Design (Clause 15.01-1S, 15.01-1R & 15.01-1L)


Building Design (Clause 15.01-2S & 15.01-2L)


Heritage (Clause 15.03), including: 

Heritage conservation (Clause 15.03-1S)


Heritage in Moreland (Clause 15.03-1L)


Economic Development (Clause 17), including: 

Diversified economy (Clause 17.01-1S & 17.01-1R)


Business (Clause 17.02-1S)

Human Rights Consideration

This application has been processed in accordance with the requirements of the Planning and Environment Act 1987 (including the Moreland Planning Scheme) reviewed by the State Government and which complies with the Victorian Charter of Human Rights and Responsibilities Act 2006, including Section 18 (Taking part in public life). In addition, the assessment of the application has had particular regard to: 

Section 12: Freedom of movement


Section 13: Privacy and Reputation


Section 20: Property rights

The proposed redevelopment of private land does not present any physical barrier preventing freedom of movement. The right of the landowner to develop and use their land has been considered in accordance with the Moreland Planning Scheme. 
4.
Issues

In determining the appropriateness of the proposal consideration has been given to the heritage and off-site amenity impacts of the proposal.

In assessing this application, regard has been given to the Planning Policy frameworks, the provisions of the Moreland Planning Scheme, objections received and the merits of the application. 
Is the proposed amendment acceptable from a heritage perspective?

The proposal seeks to demolish a roof. Clause 43.01 (Heritage Overlay) and Clause 15.03-L (Heritage in Moreland) discourages demolition of fabric that contributes to the heritage significance of the place. Council’s Heritage Advisor has noted the roof is a later addition to the original heritage building. Therefore, the proposal does not seek to demolish original heritage fabric. Furthermore, this area will not be visible from surrounding streetscapes. The proposal is acceptable from a heritage perspective. 

Will the proposed amendment result in a new use?

Outdoor area
The site is located in the Commercial 1 Zone where the use of the site as a hotel does not require a planning permit. However, pursuant to Clause 52.27 Licensed Premises, a permit is required to use land to sell or consume liquor including extending the hours, increasing the patron numbers and the area of an existing liquor licence. The use of the land to sell and consume liquor in association with a hotel was approved as part of the Permit. The hotel currents holds a Late Night (general) Liquor Licence (Licence no. 31913264).
The amendment seeks approval to convert 30sqm of the first-floor area of the hotel where liquor is allowed to be served and consumed into an outdoor area. The proposal does not seek to apply for a different liquor license nor increase the existing area, hours of operation or patron numbers allowed under the current liquor license. Therefore, the proposal will not result in a new use or an intensification of the existing use. 

Live music entertainment

The applicant intends on providing live music entertainment (live bands and DJs) on the ground floor bar area of the existing hotel. The land use terms at Clause 73.03 outlines that the defined use of a ‘Hotel’ may include entertainment and dancing at the premises. As such, the provision of live music entertainment at the existing hotel does not require a planning permit. 

Will the proposed amendment result in unreasonable amenity impacts having regards to hours of operation, patron numbers and noise?

The proposed 30 sqm outdoor area on the first floor is to operate until 1am. No additional patron numbers are proposed. 

The current Late Night (general) Liquor Licence allows the hotel to operate until 1am on Monday to Thursday, 3am on Friday to Saturday and 12am on Sunday. There are no conditions restricting the hours of operation of the hotel in the Permit. 

Council’s entertainment venues and licensed premises policy at Clause 13.07-1L seeks to locate licensed premises trading after 11pm within Major Activity Centre. The proposal is located in the Brunswick Major Activity Centre. 

The nearest dwellings to the proposed outdoor area are the apartments recently constructed at the subject site as part of the Permit. They are located approximately 10 metres from the proposed outdoor area. The other nearest sensitive interfaces are located at 34A Sydney Road which contains a dwelling above a shop located approximately 23 metres away, and an apartment building at 6 Black Street which is approximately 26 metres away. These buildings are located in the Commercial 1 Zone and in the Brunswick Activity Centre. 

Clause 11.03-1S outlines that the objective of the Activity Centre is to encourage the concentration of major retail, residential and entertainment uses into activity centres to provide variety of land uses that are highly accessible. The amenity expectations for residents in an Activity Centre, located in commercial zone, should be tempered, relative to the amenity expectations in a residential zone where the protection of residential amenity is central to the purpose of the zone. Nevertheless, a reasonable balance must still be struck. 

Noise

The key consideration in the assessment of this application relates to the consideration of the noise impacts on the surrounding residents. The application was accompanied by an Acoustic Report prepared by Enfield Acoustics. While the provision of live music does not require a planning permit, the consideration of the live music has been included in the submitted acoustic report. 

A copy of the Acoustic Report prepared by Enfield Acoustics is in Attachment 5. 

The report assesses the noise impacts and recommends noise mitigation measures. The report assessment was done from the outdoor balconies of the apartments located directly behind at 29 Sydney Road.  As Clause 53.06 (Live music entertainment venues) requires noise assessment be undertaken from inside a habitable room with windows and doors closed, the report has taken a much more conservative approach.

The report concludes that noise impacts to surrounding residents will not be unreasonable provided the following being adopted (summarised):


Construction of acoustic treatments internally to the hotel and in the outdoor area including construction of 1.65 metre high screens on the roof edges above the proposed outdoor area. This is already shown on the advertised plans.  


Restricting live music entertainment (live bands and DJs) to ground floor bar area only.


Restricting live bands after 11pm. 


Restricting music to background music only in the outdoor area. 


Restricting the number of patrons in the outdoor area to 30 between the hours of 10pm to 1am. 


Prohibiting the use of the outdoor area after 1 am. 

Enfield Acoustic outlined that achieving compliance at the apartments located directly behind the hotel 10 metres from the outdoor space would intrinsically mean compliance with the apartment building at 6 Black Street located further away approximately 26 metres from the subject site. 

The applicant has agreed to the recommendations of the Enfield Acoustic Report being imposed as a condition should a permit be issued. The inclusion of live music in the acoustic report and the acceptance of additional acoustic treatments internally to the hotel demonstrates the willingness of the applicant to go beyond the requirements of the planning scheme to manage and mitigate amenity impacts. 

A site inspection undertaken by officers on-site 27 October confirmed additional acoustic treatments have been installed. These include acoustically treated carpet walls and acoustic ceiling treatments. Objectors have raised concerns with the validity of Enfield Acoustic’s report. A key concern was the assumption that achieving compliance at the apartments at 29 Sydney Road achieves compliance to the apartment building at 6 Black Street. There was a concern that the acoustic screens proposed to the south and west side of the roof edges would not assist with mitigating noise to 6 Black Street to the north. 

A peer review of the Enfield Acoustic’s report was undertaken by Renzo Tonin on behalf of Council. The peer review concluded that the methodology, assessment and recommendations of the Enfield Acoustic report were appropriate. 

A copy of the peer reviewed Acoustic Report by Renzo Tonin is Attachment 6. 

Renzo Tonin confirmed that the apartments at 29 Sydney Road will be the most impacted by the noise from the proposed outdoor area and that 6 Black Street is significantly further from noise sources. Renzo Tonin was satisfied that compliance at 29 Sydney Road is expected to result in compliance at 6 Black Street. 

Whilst the Enfield Acoustic Report did not include the dwellings at 34A and 17 Sydney Road, the peer reviewed report confirmed that the noise impacts to these properties especially from ground level live entertainment achieved compliance with the noise regulations in Publications 1826.  This assessment goes beyond the consideration of the current proposal which is confined to the consideration of noise from the first floor outdoor area only. 

In addition to the Enfield Acoustic report’s recommendations, Renzo Tonin recommended further permit conditions to assist with mitigating and managing noise impacts including the submission of a Venue Management Plan.

In response, the applicant has submitted a draft Noise and Amenity Action plan which describes the potential noise and amenity impacts that could result from the licensed venue and the actions that can be taken to reduce any negative impacts. The applicant has agreed to this plan forming part of a condition which goes beyond the scope of the current proposal relating only to the outdoor area. Further details have been requested in relation to patron management in the Noise and Amenity Action plan which forms a condition of the recommendation. 

The draft Noise and Amenity Action plan is Attachment 7. 
Additionally, the applicant has also agreed to a condition restricting the patron numbers to the outdoor area to a maximum of 30 at any time. This goes beyond the recommendations to the Enfield Acoustic Report which restricts patron numbers to 30 after 10pm.

Subject to conditions, it is considered that the use of the outdoor area can be appropriately managed with no unreasonable off-site amenity impacts.   

The current Late Night (general) Liquor Licence requires the hotel to close at 12am on Sunday or 3am if the eve of a public holiday. To ensure that the hours of operation of the outdoor area is in line with the liquor licence, the outdoor area must cease operating at 12am on Sunday or 1am if the eve of a public holiday. This forms a condition of the recommendation. 
5.
Response to Objector Concerns

The following issues raised by objectors are addressed in Section 4 of this report:


Noise


Unreasonable hours of operation 


Submitted acoustic report contains flaws. 

Other issues raised by objectors are addressed below. 

Proposal is contrary to the agreement reached between objectors, Council officer and the development relating to the removal of roof deck

An agreement reached at a VCAT compulsory conference does not restrict an application being lodged to amend a planning permit. However, it is appreciated that ‘trade off’s’ by all parties can take place in reaching a consented agreement at a compulsory conference. For example, ‘height’ of the apartment tower may have been reluctantly accepted for the removal of the external deck. It would undermine the mediation process if an amendment was sought to re-introduce an aspect of a proposal that was ‘agreed’ to be deleted during mediation. However, the 145 sqm roof deck that was removed as part of the compulsory conference process is not being proposed as part of this amendment. The proposal is a significantly more modest proposal, being a 30 sqm semi outdoor area confined within the building.  

The process of the amendment application included notification of adjoining owners and occupiers including parties to the original application VCAT appeal, and by placing a sign on the Sydney Road frontage of the site. All objections have been reviewed and considered as part of the assessment of this amendment. 

Increase in criminal activity
The proposed amendment is limited to the consideration of a proposed outdoor area within the existing hotel. The proposal will have no bearing on antisocial behaviour. 

Illegal works being carried out by removing existing roof

Council was notified of the removal of the existing roof subject to this application. This was investigated by Council’s Planning Enforcement Unit who was advised that the original roof sheeting was removed due to leakage issues. An officer inspection 27 October confirmed the roof sheeting has been re-instated. This work did not need a planning permit as pursuant to the Heritage Overlay at Clause 43.01-3, under the Moreland Heritage Exemption Incorporated Plan 2019, roof repairs not visible from the street do not need a planning permit. 

6.
Officer Declaration of Conflict of Interest

Council Officers involved in the preparation of this report do not have a conflict of interest in this matter.

7.
Financial and Resources Implications

There are no financial or resource implications. 
8.
Conclusion

The subject site is located in a commercial area within an activity centre where entertainment uses are encouraged. Given the modest size and siting of the outdoor area within the existing building, it is considered that subject to conditions, amenity impacts will not be unreasonable and can be appropriately managed. 
On the balance of policies and controls within the Moreland Planning Scheme and objections received, it is considered that Notice of Decision to Grant an amended Planning Permit No MPS/2017/112/B should be issued subject to the conditions included in the recommendation of this report.

Attachment/s

	1 
	29 Sydney Road Location and Zoning Map 
	D21/477852
	

	2 
	29 Sydney Road Development plans
	D21/384187
	

	3 
	29 Sydney Road Current endorsed plans
	D21/384189
	

	4 
	29 Sydney Road Objector Location Map
	D21/477853
	

	5 
	29 Sydney Road Submitted  Acoustic Report Enfield Acoustics
	D21/466105
	

	6 
	29 Sydney Road Acoustic Peer Review Renzo Tonin
	D21/466106
	

	7 
	29 Sydney Road Draft Noise and Amenity Action Plan
	D21/466108
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300 - 302 Lygon Street, Brunswick East 3057- Planning Application MPS/2021/138

Acting Director City Futures 
Phillip Priest
City Development

Executive Summary
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	Property:
	300 – 302 Lygon Street, Brunswick East 

	Proposal:
	Construction of an 8 storey building containing offices and retail and a reduction in the statutory car parking rate

	Zoning and Overlay/s:
	
Commercial 1 Zone


Design and Development Overlay Schedule 19

	Strategic setting:
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	Objections:  
	
Eight (8) objections 


Key issues: 


Building height


Overshadowing


Overlooking


Traffic impacts

	Planning Information and Discussion (PID) Meeting:
	
Date: 4 October 2021 


Attendees: 3 objectors, the applicant, a Council officer, Deputy Mayor Cr Mark Riley and Cr James Conlan.

The applicant agreed to a condition requiring screening of rear tenancies to further minimise overlooking. 

	ESD:
	
BESS score of 52 per cent.


10Kw solar system

	Key reasons for support:
	
Appropriate built form. 


High quality architectural response. 


Solely commercial use which is encouraged by the Commercial 1 Zone and facilitates employment growth. 


No unreasonable impacts to adjacent residents. 

	Recommendation:
	Notice of Decision to Grant a Planning Permit 




Officer Recommendation

Amended plans

That a Notice of Decision to Grant a Planning Permit No. MPS/2021/138 be issued for the construction of a multi-storey building, a reduction in the statutory car parking rate associated with offices and retail at 300 – 302 Lygon Street, Brunswick East, subject to the following conditions: 

1.
Before the development commences, amended plans to the satisfaction of the Responsible Authority must be submitted to and approved by the Responsible Authority. When approved, the plans will be endorsed and will then form part of the permit. The plans must be drawn to scale with dimensions and must be generally in accordance with the plans advertised on 5/08/2021 but modified to show:
a)
44 bicycle spaces on the Development Summary. 

b)
Provision of obscure glazing to a height of 1700mm to the rear east facing windows of the tenancies from Level 5 to Level 7. 

c)
The depth of the awning to Lygon Street clearly annotated as being 1.5 metres. 

d)
The Environmentally Sustainable Design initiatives that are required to be shown on plans, as contained within Condition 3 of this permit.
e)
Any changes to the plans arising from the Public Works Plan in accordance with Condition 13 of this permit. 
Development not to be altered

2.
The development as shown on the endorsed plans must not be altered without the written consent of the Responsible Authority. This does not apply to any exemption specified in Clauses 62.02-1 and 62.02-2 of the Moreland Planning Scheme unless specifically noted as a permit condition.

Sustainability Management plan
3. 
Prior to the endorsement of plans, an amended Sustainable Management Plan (SMP) and plans must be submitted to the satisfaction by the Responsible Authority. The SMP must demonstrate a best practice standard of environmentally sustainable design and be generally in accordance with the SMP by NJM Design dated 5 July 2021 but modified to include the following changes:
a)
Details of onsite organic waste management
b)
Show the following ESD initiatives on the development plans: 
i.
Proposed location of electric heat pump hot water systems.

ii.
Double glazing to all air conditioned areas annotated on elevation plans and specified on the material/colour schedule.

iii.
External operable shading devices to west facing glazing; including details of the type/section detail of the proposed shading and its operability.

When submitted and approved to the satisfaction of the Responsible Authority, the amended Sustainability Management Plan and associated notated plans will be endorsed to form part of this permit. No alterations to the plan may occur without the written consent of the Responsible Authority.
4.
Where alternative ESD initiatives are proposed to those specified in Condition 3, the Responsible Authority may vary the requirements of this condition at its discretion, subject to the development achieving equivalent (or greater) ESD outcomes in association with the development.

5.
Prior to the issue of an Occupancy Permit or issue of a Statement of Compliance, whichever comes first, all works must be undertaken in accordance with the endorsed Sustainability Management Plan to the satisfaction of the Responsible Authority.  

6.
Prior to the issue of Statement of Compliance or an occupancy permit for any part of the building approved under this permit, whichever occurs first, a report (or reports) from the author of the Sustainability Management Plan (SMP) report, approved pursuant to this permit, or similarly qualified person or company, must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm that all measures specified in the SMP report have been implemented in accordance with the approved report.

Waste Management Plan

7.
Prior to the commencement of the development, a report that is generally in accordance with the Waste Management Plan prepared by NJM Design dated 7 May 2021 must be endorsed to form part of the permit. No changes to the Waste Management Plan may occur without the prior written consent of the Responsible Authority. 

8.
The Waste Management Plan approved under this permit must be implemented and complied with at all times to the satisfaction of the Responsible Authority unless with the further written approval of the Responsible Authority.
Acoustic Report

9.
Prior to the commencement of the development, a report that is generally in accordance with the Acoustic Planning Report by SLR dated April 2021 must be endorsed to form part of the permit. No changes to the Acoustic Planning Report may occur without the prior written consent of the Responsible Authority.
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The building must be constructed and thereafter maintained in accordance with the recommendations contained within the approved Acoustic Report to the satisfaction of the Responsible Authority.  The Acoustic Report endorsed under this permit must be implemented and complied with at all times to the satisfaction of the Responsible Authority unless with the further written approval of the Responsible Authority.
11.
Prior to the issue of a Statement of Compliance or occupancy permit for any part of the building approved under this permit, whichever occurs first, a report from the author of the Acoustic Report approved pursuant to this permit or similarly qualified person or company must be submitted to the Responsible Authority. The report must be to the satisfaction of the Responsible Authority and must confirm that all measures specified in the Acoustic Report have been implemented in accordance with the approved Acoustic Report.
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Development Contributions
12.
Prior to the issue of a Building Permit in relation to the development approved by this permit, a Development Infrastructure Levy and Community Infrastructure Levy must be paid to Moreland City Council in accordance with the approved Development Contributions Plan. The Development Infrastructure Levy is charged per 100 square metres of leasable floor space and the Development and Community Infrastructure Levy is charged per dwelling.
If an application for subdivision of the land in accordance with the development approved by this permit is submitted to Council, payment of the Development Infrastructure Levy can be delayed to a date being whichever is the sooner of the following: 


For a maximum of 12 months from the date of issue of the Building Permit for the development hereby approved; or 


Prior to the issue of a Statement of Compliance for the subdivision; 

When a staged subdivision is sought, the Development Infrastructure Levy must be paid prior to the issue of a Statement of Compliance for each stage of subdivision in accordance with a Schedule of Development Contributions approved as part of the subdivision. 

Public works plan 

13.
Prior to the commencement of development, a Public Works Plan and associated construction drawing specifications detailing the works to the Lygon Street footpath must be submitted to the satisfaction of the Responsible Authority.  The Plan must detail works in front of the approved building and include:

a)
The upgrade of the footpath adjacent to the site. Public footpaths are to be reinstated to the previous levels with a maximum cross fall slope of 1 in 40 (2.5 per cent).
b)
A detailed level and feature survey of the footpaths and roads.
c)
The existing crossovers at the front of the site removed and the kerb and channel, footpath and nature strip reinstated to Council’s standards using construction plans approved by Moreland City Council, City Infrastructure Department.

d)
Any necessary drainage works.
e)
The other works to the public land adjacent to the development including new or reconstructed footpaths, nature strips and other associated street furniture/infrastructure.

When submitted and approved to the satisfaction of the Responsible Authority, the Public Works Plan will be endorsed to form part of the permit. No alterations to the Public Works Plan may occur without the written consent of the Responsible Authority.

14.
Prior to the issue of a Statement of Compliance or Certificate(s) of Occupancy, whichever occurs first, all public works shown on the endorsed public works plan must be implemented to the satisfaction of the Responsible Authority at the expense of the owner of the land, unless otherwise agreed with prior written consent of the Responsible Authority. 
Environmental audit

15.
Prior to the commencement of the use or buildings and works associated with the use, either: 

a)
A preliminary risk screen assessment statement in accordance with the Environment Protection Act 2017 must be issued stating that an environmental audit is not required for the use and development allowed by this permit; or

b)
An environmental audit statement under Part 8.3 of the Environment Protection Act 2017 must be issued stating that the land is suitable for the use and development allowed by this permit, 

16.
Where an environmental audit statement is issued for the land, and any condition of that statement requires any maintenance or monitoring of an ongoing nature, the Owner(s) must enter into an Agreement with Council pursuant to Section 173 of the Planning and Environment Act 1987. Where a Section 173 Agreement is required, the Agreement must be executed prior to the commencement of the permitted use, and prior to the certification of the plan of subdivision under the Subdivision Act 1988. All expenses involved in the drafting, negotiating, lodging, registering and execution of the Agreement, including those incurred by the Responsible Authority, must be met by the Owner(s).

17.
No works to construct the development hereby approved shall be carried out on the land and no building contract to construct the development hereby approved may be entered into, other than in accordance with a building contract that stipulates that works must not be commenced until such time as Conditions 15 and 16 of this permit are satisfied.

18.
Where an environmental audit statement is issued for the land, the buildings and works and the use(s) of the land that are the subject of this permit must comply with all directions and conditions contained within the statement.

19.
Where an environmental audit statement is issued for the land, prior to the commencement of the use, and prior to the issue of a Statement of Compliance under the Subdivision Act 1988, and prior to the issue of an Occupancy Permit under the Building Act 1993, a letter prepared by an Environmental Auditor appointed under the Environment Protection Act 2017 must be submitted to the Responsible Authority to verify that the directions and conditions contained within the statement have been satisfied.

3D model

20.
Prior to the commencement of the development, a 3D digital model of the approved development which is compatible for use on Council’s Virtual Moreland tools and software for Council and community must be submitted to the satisfaction of the Responsible Authority. The model should be prepared in accordance with Moreland City Council’s 3D model submission guidelines. A copy of the 3D model submission guidelines and further information on the Virtual Moreland Project can be found at https://www.moreland.vic.gov.au/planning-building/3D-Guidelines/.  In the event that substantial modifications to the building envelope are approved under an amendment to this planning permit, a revised 3D digital model must be submitted to, and be to the satisfaction of the Responsible Authority.

Retention of architect

21.
Miceli Oldfield Sinton Architects must provide architectural oversight of the delivery of the detailed design, as shown in the endorsed plans and endorsed schedule of materials and finishes, during construction unless with the prior written approval of the Responsible Authority

General

22.
Prior to the occupation of the development, the on-street car parking spaces created by the removal of the vehicle crossing must be line-marked in a material and in a manner acceptable to the Responsible Authority.
23.
The ramp from the garage floor to the laneway must be contained entirely within the site leaving the laneway levels unaltered.
24.
The verandah must not project beyond the street alignment unless it is setback not less than 750mm from the kerb and at a height less than 3m above the level of the footpath in accordance with Clause 507 of the Building Regulations 2018 to the satisfaction of the Responsible Authority.
25.
Prior to the occupation of the development all telecommunications and power connections (where by means of a cable) and associated infrastructure to the land must be underground to the satisfaction of the Responsible Authority.
26.
All stormwater from the land, where it is not collected in rainwater tanks for re-use, must be collected by an underground pipe drain approved by and to the satisfaction of the Responsible Authority (Note: Please contact Moreland City Council, City Infrastructure Department).
27.
Stormwater from the land must not be directed to the surface of the laneway to the satisfaction of the Responsible Authority.
Time limit

29.
This permit will expire if one of the following circumstances applies:

a)
the development is not commenced within three (3) years from the date of issue of this permit;

b)
the development is not completed within five (5) years from the date of issue of this permit. 

The Responsible Authority may extend the period referred to if a request is made in writing before the permit expires or;


within six months after the permit expires to extend the commencement date.


within 12 months after the permit expires to extend the completion date of the development if the development has lawfully commenced.

Notes

These notes are for information only and do not constitute part of this notice of decision or conditions of this notice of decision

Note 1: This permit contains a condition requiring payment of Development Contributions. The applicable development contribution levies are indexed annually. To calculate the approximate once off levy amount, please https://www.moreland.vic.gov.au/building-and-business/planning-and-building/planning/development-contributions/ and click on ‘Moreland Development Contributions Plan (DCP)’. Alternatively, please contact Moreland City Council on 9240 1111 and ask to speak to the DCP Officer.

REPORT

1.
Background

Subject site
The subject site is located on the east side of Lygon Street between Albert and Brunswick Streets in Brunswick East. A lane is located to the rear of the site. 

The site is rectangular in shape, with a frontage of 11.58 metres to Lygon Street, a depth of 35.53 metres and a total site area of approximately 388 square metres. The site is generally flat. 

The site is occupied by a single storey brick commercial tenancy operating as a smash repairs workshop. The building is built to the side and rear boundaries of the site. 

There are no restrictive covenants indicated on the Certificate of Title.

Surrounds

The subject site is in the Brunswick Activity Centre and is situated within the commercial strip of Lygon Street. Development in the surrounding area consists of a mixture of 1 – 2 storey built form and higher density developments. Notable developments include 11 storey buildings at 304 – 310 Lygon Street located to the immediate north of the subject site, and at 326 – 350 Lygon Street located approximately 60 metres to the north. Further to the south, approximately 65 metres and 110 metres away, 8 storey buildings occupies the sites at 260- 274 and 240 – 250 Lygon Street. 
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Figure 1: 3D streetscape showing the surrounding context. Red represents the subject site and the green represents buildings recently constructed. (Source: Virtual Moreland 3D)

The site has the following immediate interfaces:

North

To the north is 304- 310 Lygon Street which is occupied by an 11 storey building containing retail tenancies on ground level and dwellings above. Vehicle access is provided via the rear lane. 

This building was approved under Planning Permit no. MPS/2005/143 issued in 2006 at the direction of VCAT. 

South

To the south is 298 Lygon Street which is a single storey commercial building built to all boundaries. 

Further to the south at 294 Lygon Street is a 6 storey building containing retail on ground level and dwellings above. 

East

To the east is the rear lane. Across this lane is the rear of two dwellings fronting 9 and 11 Gale Street. Adjoining these dwellings are large warehouse buildings.  Dwellings are also located on the opposite side of Gale Street.

West

To the west is Lygon Street which contains a mix of low and medium scale buildings with active retail frontages. Directly opposite the site across Lygon Street is a row of single storey brick buildings containing retail uses. 

A location and zoning plan forms Attachment 1.
Planning Permit and site history

Planning Permit  MPS/2015/1011 was issued on 24 October 2016 allowing the construction of a three-storey building containing shops on ground level and dwellings above. The permit was not acted upon and has now expired. 

The proposal

The proposal is for an eight storey building with an overall height of 29.3 metres (exclusive of lift overrun and screening to building services). The proposal includes:


15 tenancies to be used as offices and retail totalling 1,858 square metres. 


11 car parking spaces via car stackers accessed via the rear lane. 


44 bicycle spaces across all levels. 

External materials and finishes include concrete panels in dark grey/charcoal, gold metal cladding and glazing on the lower levels and concrete panel in natural concrete finish on the upper levels.
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Figure 2: 3D image of development as seen from Lygon Street

The development plans form Attachment 2.

The site and design response plans form Attachment 3.

Statutory Controls – why is a planning permit required?

	Control
	Permit Requirement

	Commercial 1 Zone
	Office and Retail Premises are Section 1 uses in the zone, meaning that a permit is not required for the uses. 

A permit is required to construct a building or construct or carry out works.

	Design and Development Overlay Schedule 19  
	Clause 43.02 - A permit is required to construct a building or construct or carry out works. 



	Particular Provisions 
	Clause 52.06-3 (Car Parking) – A permit is required to reduce the car parking requirement from 56 spaces to 11 spaces. 


The following Particular Provisions of the Moreland Planning Scheme are also relevant to the consideration of the proposal: 


Clause 45.06: Development Contributions Plan Overlay


Clause 45.09: Parking Overlay


Clause 53.18: Stormwater Management in Urban Development

2.
Internal/External Consultation

Public notification

Notification of the application has been undertaken pursuant to Section 52 of the Planning and Environment Act 1987 by:

Sending notices to the owners and occupiers of adjoining and nearby and;


Placing signs on the Lygon Street frontage and rear of the site

Council has received eight objections to date. A map identifying the location of objectors forms Attachment 4. 

The key issues raised in objections are:


Excessive building height


Overshadowing on the residential properties along Gale Street

Overlooking into neighbouring secluded private open spaces 


Insufficient car parking 


Noise impacts from car stackers, plant and machinery and during construction. 

A Planning Information and Discussion meeting was held 4 October 2021 and attended by Deputy Mayor Cr Mark Riley, Cr James Conlan, a Council Planning Officer, the applicant and three objectors. The meeting provided an opportunity to explain the application, for the objectors to elaborate on their concerns, and for the applicant to respond.

To further reduce overlooking into the dwellings at 9 and 11 Gale Street, the applicant agreed to a condition being imposed, requiring obscure glazing for the tenancies above the street wall at level 5-7. 
Internal referrals

	Internal Branch/Business Unit 
	Comments

	Urban Design Unit
	Supports the proposal, noting the development makes a positive contribution to the streetscape. 

	Sustainable Built Environment - Development Engineering Team
	Supports the reduction in the car parking, the design and layout of the bicycle spaces and the access arrangements.  

	Sustainable Built Environment - ESD Team
	Supports the proposal subject to changes to demonstrate best practice environmentally sustainable design. The recommended changes are addressed by conditions of the recommendation. 


3.
Policy Implications

Planning Policy Framework (PPF):

The following policies are of most relevance to this application:

Municipal Planning Strategy (Clause 2), including:


Vision (Clause 2.02)


Settlement (Clause 2.03-1)


Built Environment and Heritage (Clause 2.03-4)


Economic Development (Clause 2.03-6)


Transport (Clause 2.03-7)


Settlement (Clause 11)


Environmental Risks and Amenity (Clause 13): 

Noise Abatement (Clause 13.05-1S and 13.05-1L)

Built Environment (Clause 15.01), including:


Urban Design (Clause 15.01-1S, 15.01-1R & 15.01-1L)


Vehicle Access Design in Moreland (Clause 15.01-1L)


Building Design (Clause 15.01-2S & 15.01-2L)


Healthy Neighbourhoods (Clause 15.01-4S and 15.01-4R)


Sustainable Development (Clause 15.02), including:


Energy and resource efficiency (Clause 15.02-1S)


Environmentally Sustainable Development (Clause 15.02-1L)


Energy efficiency in Moreland (Clause 15.02-1L)


Economic Development (Clause 17), including: 


Diversified economy (Clause 17.01-1S & 17.01-1R)


Business (Clause 17.02-1S)


Transport (Clause 18), including:


Sustainable Personal Transport (Clause 18.02-1S & 18.08-1R)


Sustainable Transport in Moreland (Clause 18.02-1L)


Car parking (Clause 18.02-4S & 18.02-4L)


Infrastructure (Clause 19.02), including:

Energy supply (Clause 19.01-1S & 19.01-1L)


Development infrastructure (Clause 19.03)

Human Rights Consideration

This application has been processed in accordance with the requirements of the Planning and Environment Act 1987 (including the Moreland Planning Scheme) reviewed by the State Government and which complies with the Victorian Charter of Human Rights and Responsibilities Act 2006, including Section 18 (Taking part in public life). In addition, the assessment of the application has had particular regard to: 

Section 12: Freedom of movement


Section 13: Privacy and Reputation


Section 20: Property rights

The proposed redevelopment of private land does not present any physical barrier preventing freedom of movement. The right of the landowner to develop and use their land has been considered in accordance with the Moreland Planning Scheme. The privacy of nearby residents has also been considered as part of the application process. 

4.
Issues

In considering this application, regard has been given to the State and Local Planning Policy frameworks, the provisions of the Moreland Planning Scheme, objections received and the merits of the application. 

Does the proposal have strategic policy support?

The subject site is located within the Commercial 1 Zone and in the Brunswick Activity Centre. The purposes of the commercial zone include creating vibrant mixed-use commercial centres for retail, office, business, entertainment and community uses. Clause 11.03-1S (Activity Centres) seeks to encourage the concentration of major retail, residential, commercial, administrative, entertainment and cultural developments into activity centres that are highly accessible to the community.
The proposal for the construction of a building to be used for offices and retail represents an appropriate intensification of development within the Brunswick Activity Centre and is supported. 
Does the proposal respond to the preferred built form character of the area?

The subject site is affected by the Design and Development Overlay, Schedule 19 (DDO19). DDO19 seeks (amongst other things) to create a new midrise built form character that provides a built form transition between the Lygon Activity Corridor and adjoining low-rise residential areas.

The key considerations of DDO19 are discussed below:


Building height

The DDO19 identifies a preferred maximum building height of 23 metres. The proposed building height is 29.3 metres to the top of the parapet (excluding services which are exempt by the DDO19 from the calculation of height). This exceeds the preferred height by 6.3 metres.  
The VCAT decision Golden Peak Developments (Albion) Pty Ltd v Moreland CC [2020] VCAT 35 (17 January 2020),  which considered an application to construct a five storey mixed-used development in DDO19, in paragraph 23 states that: 
In this DDO different outcomes will arise for different sites and areas as this is a discretionary control. Not all sites within DDO19 will be capable of achieving the preferred heights and not every site will be limited to this height. Each case must be considered on its merits with regard to its specific site context. 
As shown in Figure 1 above, there are buildings constructed to 8 and 10 storeys in the immediate vicinity of the site. To the north is an 11 storey building constructed to a height of 35 metres. Although these buildings were approved before the introduction of the DDO19, the proposal must be considered with regard to the surrounding context. 

A relevant Design Objective when considering height is ‘To ensure highly visible development is limited to identified key redevelopment sites and responds to specific design objectives’.  Whilst not an identified key redevelopment site, its location adjacent to the 11-storey building means it will not be visible on the southern approach on Lygon Street. The site’s built form context, narrow width, combined with upper level setbacks will ensure the additional height will not overwhelm the streetscape as viewed from opposite the street or the northern approach. The height is consistent with the mid-rise built form objective for the Brunswick Activity Centre. 

The use of recessive materials on the upper levels and the 3.5 m setback above the street wall assists with minimising the visual dominance of the building from the streetscape. This achieves the design objective of the DDO19 to ‘ensure the street wall remains the visually dominant element of all development in Lygon Street and that any height above the street wall is visually recessive, subservient and does not dominate the streetscape appearance’. 

Another Design Objective is ‘To ensure development is designed to respect the form, design and context of buildings of individual heritage significance’. The site is not located adjacent to any heritage buildings. Two buildings of individual heritage significance are located 40 metres from the site to the north and south respectively. Given multi-storey buildings are located between the site and these heritage buildings, the proposed building will not unreasonably detract from their heritage significance. 

The proposal results in an entirely commercial development which is encouraged in the Activity Centre. The proposed height allows internal floor to ceiling height of 3.3 metres to accommodate for the commercial usage. Further, as outlined in more detail below, the proposed height will not have unreasonable impacts on adjoining dwellings. 

The additional 6.3 m height above the DDO19 preferred maximum is considered appropriate in the surrounding context.  

Street wall height and upper level setbacks

DDO19 outlines a preferred maximum street wall height of 4 storeys (11 – 14 metres) with an upper level setback of between 3 – 5 metres. 

The proposal will have a 4-storey street wall height but due to the 3.3 metre internal floor to ceiling heights, the street wall will be constructed to a height of 16.1 metres. This exceeds the preferred DDO19 street wall height by 2.1 metres. This is considered acceptable given the proposed street wall height is below the 17.5 metre street wall of the neighbouring property to the north. The proposed street wall is considered to fit in comfortably within the streetscape where developments have street walls heights ranging from 15 to 17 metres. 

The materials used on the street wall are darker and bolder ensuring that it remains the visually dominant element within the streetscape. This is in line with the DDO19 objectives. 

Above the street wall, the upper level is setback 3.5 metres from the front title boundary complying with DDO19. The proposed setback also exceeds the 3 m upper level setback of the neighbouring property to the north.

Council’s Urban Design Unit were satisfied that the proposed street wall, upper level setbacks and overall height represented an acceptable outcome in the context. 

Building layout and detailed design

DDO19 requires developments to incorporate active edges at street level fronting all streets (except rear access lanes) to invigorate street life and contribute to a safe and pedestrian friendly environment. 

The relevant frontage type for the subject site is Frontage Type A – Retail. This frontage types seeks to provide a display window and/or entrance, measuring at least 65 per cent - 80 per cent of the width of the street frontage of each individual premises.

52 per cent of the site’s frontage is proposed to contain a glass window. While this is less than the DDO19 requirements, the site is narrow and the requirements to locate services in the street frontage limits the ability to extend the glass window. The applicant has confirmed that there is no requirement for a substation and therefore, the site’s frontage will not be impacted by the location of additional building services. Compared to the existing conditions, the proposal provides for greater level of activation to the street interface. 

Other features of the development that address the policy aspirations set out under ‘Building layout and detailed design’ of DDO19 include:


Provision of a 1.5 metre deep awning spanning the full width of the building’s frontage to Lygon street. The plans do not show the depth of the proposed awning. Condition of this recommendation require this to be clearly shown in the plans. 


Incorporating windows and a balcony on the fourth level fronting Lygon Street resulting in passive surveillance. 


Incorporating internal ceiling height of 3.3 metres that is appropriate for commercial uses. 


Relocating the vehicle crossover from Lygon Street to the rear laneway. 


Integrating the hydrant and booster cupboards with the overall façade design. 


Using materials and upper level windows to emphasise the verticality of the development. 

Does the proposal result in off-site amenity impacts?

An objective of DDO19 is to ‘..maintain reasonable amenity for residential properties adjacent to or within the activity centre’. The decision guidelines set out in Clause  34.01-08 (Commercial 1 Zone) also requires giving consideration to the interface with adjoining zones, especially the relationship with residential areas.
Impacts to dwellings to rear on Gale Street

A sensitive interface is located beyond the rear laneway to dwellings at 9 and 11 Gale Street. These dwellings have rear yards facing the subject site.

DDO19 has a specific requirement to setback buildings adjacent to residentially zoned land outside the activity centre. The Commercial 1 Zone requires giving consideration of overlooking and overshadowing as a result of building or works affecting adjoining land in a General Residential Zone, Neighbourhood Residential Zone, Residential Growth Zone or Township Zone. 

9 and 11 Gale Street are located in a Mixed Use Zone within the Brunswick Activity Centre. Therefore, the specific setback requirement of DDO19 relating to residential land outside the activity centre and the consideration of overlooking and overshadowing as per Clause 34.01-08 does not apply. 

Nevertheless, the proposed building has been sited to minimise impact on the adjoining dwellings by setting back the upper levels to the rear by 3.5 metres noting that DDO19 does not require a setback along the rear interface. 

The above assists with minimising the impacts on the neighbouring dwellings. 

Overshadowing of rear yards

Shadow diagrams have been submitted which shows that between 9am and 3pm on 22 September (equinox), the proposed development will not cast additional shadows into the secluded private open spaces (rear yards) of the dwellings located at 9 and 11 Gale Street. The shadows from the proposed development during these times falls on the roof of the commercial properties fronting Lygon and Gale Streets and the rear lane.

As the proposal is in an Activity Centre, it is not required comply with overshadowing Standard B21 at Clause 55.04-5. However, the proposal still meets the Standard. 

Overshadowing of solar facility 

A decision guideline of Clause 34.01-08 (Commercial 1 Zone) is to consider the impact of overshadowing on existing rooftop solar energy systems on dwellings on adjoining lots in a Mixed Use Zone. However, there are no numerical standard within the Planning Scheme.

The double storey dwelling to the rear of the site at 11 Gale Street has rooftop solar energy panels. 
As part of the SMP, an assessment was undertaken of the impacts on the solar panels. This found that based on 12 months output, the proposed development will result in an 6.8 per cent reduction in the solar PV’s generation at 11 Gale Street. 

Having regards to the context of the site in the activity centre with a preferred maximum building height control of 23 metres, it is expected that the protection of solar panels on lower scale buildings will be more difficult to achieve. This has been confirmed by VCAT in Babaniaris v Greater Geelong CC [2015] VCAT 1793 and Bagnato v Moreland CC [2016] VCAT 5. In Babaniaris, the Tribunal stated: 

In my view the question of whether or not overshadowing of solar panels is unreasonable is to be determined by a consideration of the scale of buildings, and therefore the degree of overshadowing, that might reasonably be expected having regard to the planning policies and controls relevant to the locality and the existing and preferred character of development within the neighbourhood. It should not be the case that one property owner can unreasonably compromise what would otherwise be entirely reasonable development on a neighbour’s land on the basis that, the development might overshadow solar panels installed by the property owner. 

This principle from VCAT is consistent with Planning Practice Note 88 (Planning Considerations for existing residential rooftop solar energy facilities). The Practice Note, which provides guidance to decision makers, notes factors to consider in an assessment, including:


Whether the protection of the existing rooftop solar energy facility will unreasonably constrain or compromise the proposed new development


Whether the siting of the existing rooftop solar energy facility takes into account the potential future development of adjoining lots promoted or permitted under the planning scheme.

On balance, the extent of shadowing into the solar panels at 11 Gale Street is not considered to be unreasonable.

Overlooking

Objectors have raised concerns about overlooking into the rear yards of 9 and 11 Gale Street. Although there is no requirement to prevent overlooking from an office development, the proposal includes obscure glazing to Level 3 and a 1.7 m screen balustrade at Level 4. In addition, the applicant has agreed to a condition being imposed, should a permit be issued, requiring the provision of obscure glazing to the rear tenancies at Level 5 to Level 7. This exceeds policy requirements and forms a condition of the recommendation. 

Impacts on the apartments at 304-310 Lygon Street

Clause 15.01-2L (Apartment developments in Moreland) does not apply to a commercial building. However, the Clause contains the following guideline that is considered an appropriate principle to apply to the amenity of the adjacent apartments:

Whether an existing residential development on an adjoining site does not meet the distances specified in Tables 1, 2 and 3, siting new development to achieve a comparable adequate setback (from a minimum of one metre and a maximum of three metres).

The proposed building has been sited to minimise impact on the adjoining apartments by incorporating a matching 9.7 m long lightwell from first floor and above. This is considered an acceptable response to ensure daylight access to adjoining apartments to the north.
Noise

An acoustic report has been submitted which outlines attenuation treatments to the proposed car stacker and the roof mounted mechanical equipment. These treatments are proposed to be incorporated into the development and are shown in the advertised plans. 

Does the proposal provide appropriate onsite amenity?

There is no policy guidance in the planning scheme which requires having consideration to the onsite amenity of office buildings. However, the internal layouts ensure good natural light and ventilation is provided to each tenancy.

The pedestrian entry is well defined and adequate circulation space is provided around the access and lift area to satisfy DDA requirements. 

Does the proposal incorporate adequate Environmental Sustainable Design (ESD) features?

The proposal achieves a BESS score of 52 per cent and includes a number of environmentally sustainable features including rainwater collection, high efficiency reverse cycle hot water systems, a 10kW PV system and EV charging facilities. Council’s ESD Unit confirmed that, subject to conditions included in the recommendation, the proposal will achieve best practice in accordance with the requirements of Clause 15.03-1L.

Have adequate car and bicycle parking facilities been provided?

Pursuant to Clause 52.06 (Car parking) a total of 55 car parking spaces are required for the development. The proposal seeks to provide a total of 11 car spaces therefore seeking a reduction to the statutory car parking rate by 44 spaces. 

Based on Council’s Policy at Clause 18.02-4L (Car parking in Moreland) it is considered reasonable to reduce the car parking requirements. Clause 18.02-4L states that it is policy to: 
Support reduced car parking rates in developments within and in close proximity to activity centres, with excellent access to a range of public transport options and with increased provision of bicycle parking above the rates specified in clause 52.34
The site is: 


60m of the (from city) tram stop (north-south travel);


340m of the (east-bound) Route 508 bus stop (east-west travel); and


Close to key bicycle routes 

The good access to alternate transport routes means that the reduction of car spaces can be accepted if appropriate bicycle parking is provided on site.

The proposal seeks to provide a total of 44 bicycle spaces. This is 36 spaces more than the 8 spaces required under clause 52.34 Bicycle facilities. 

What impact does the proposal have on traffic in the local area?

The proposal seeks to remove the existing vehicle crossover from Lygon Street and construct a new vehicle crossover to the rear. This is an improvement and is in accordance with Council’s local vehicle access policy in Clause 15.01-1L which seeks to ensure development utilise rear laneways for vehicle access. 

The applicant’s traffic report concluded that the development would generate a peak of 7 vehicle movements during the morning peak hour and slightly less in the evening peak hour. Council’s Sustainable Built Environment Unit (Development Engineering) assessed the proposal and was satisfied that the additional vehicles during the peak times can be accommodated in the rear lane. 

Is the site potentially contaminated?

The subject site is currently operating as a smash repairs workshop. A preliminary site investigation has been undertaken which has found that there is potential risk for soil contamination on the site. Therefore, a condition of the recommendation requires submission of either a preliminary risk screen assessment or an environmental audit stating that the land is suitable for the proposed use and development. 

5.
Response to Objector Concerns

The following issues raised by objectors are addressed in section 4 of this report:


Excessive building height


Overshadowing on the residential properties along Gale Street


Overlooking into neighbouring secluded private open spaces 


Insufficient car parking provided


Noise impacts from car stackers, plant and machinery 

Other issues raised by objectors are addressed below.

Construction issues

The Environment Protection Authority (EPA) provide guidelines and regulations that specify times for construction, to limit noise impacts. Noise and amenity impacts during the construction process are also regulated through Council’s General Local Law, 2018. 
Concern has been raised in relation to potential closure of roads and footpaths during construction. Closure or occupation of public spaces requires a Public Occupation Permit under Council’s General Local Law 2018. Council’s Environmental and Civic Assets Local Law 2018 requires an Asset Protection Permit to be obtained to ensure infrastructure assets within the road reserve are protected or repaired if damaged.

A range of other approvals are required from Council’s transport, engineering and asset protection teams related to construction impacts on public space. Consideration of such closure and public notice, as required, is undertaken through these processes.

6.
Officer Declaration of Conflict of Interest

Council Officers involved in the preparation of this report do not have a conflict of interest in this matter.

7.
Financial and Resources Implications

There are no financial or resource implications. 

8.
Conclusion

It is considered that the proposed development, although exceeding the DDO19 height requirements, is appropriate in its context, is sympathetic to the surrounding built form and streetscape and will not have unreasonable impact on the amenity of the adjoining residents. 

On the balance of policies and controls within the Moreland Planning Scheme and objections received, it is considered that Notice of Decision to Grant a Planning Permit No MPS/2021/138 should be issued subject to the conditions included in the recommendation of this report.

Attachment/s
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	Location and Zoning Map 300 - 302 Lygon Street Brunswick East
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	2 
	Development Plans 300 - 302 Lygon Street Brunswick East
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	3 
	Site and Design Response Plans 300 - 302 Lygon Street Brunswick East
	D21/477765
	

	4 
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	D21/477772
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	Property:
	18 Albert Street, Brunswick East

	Proposal:
	Consideration of the 18 Albert Street, Brunswick East Development Plan (the Development Plan) that will create a building envelope for a three storey, residential building with a roof top terrace and a maximum building height of 12.76m.

	Zoning and Overlay/s:
	
Mixed Use Zone (MUZ)


Development Plan Overlay (DPO11)


Design and Development Overlay (DDO20)


Development Contributions Plan Overlay (DCPO1)


Parking Overlay (PO1)

	Strategic setting:
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	Submissions:  
	
5 submissions were received.


Key issues: 


Off-site amenity impacts.


Building height.


Building setbacks.


Vehicle access.

	Consultation
	Council officers have contacted each of the submitters to better understand their concerns.  Further the submissions were shared with the applicant who prepared a written response that was shared with all submitters.  A corrected set of shadow diagrams was shared with all submitters impacted by overshadowing.

	ESD:
	Best Practice ESD will be achieved subject to conditions of the recommendation.

	Accessibility:
	Specific accessible features will be the subject of any future planning permit application for the development of the site. Conditions of the recommendation will ensure that:


All future dwellings are visitable.


At least one dwelling on site will be liveable (LHA Design Guidelines).

	Key reasons for support
	
Development envelope is appropriate to the strategic context and requirements of the DPO11.


Façade articulation and materiality break-up massing and provide an appropriate transition to single dwelling development to the east.


Overshadowing, overlooking and visual amenity impacts are within reasonable limits.

	Recommendation:
	That Council approves the issue of Development Plan MPS/2021/453, subject to conditions of the recommendation.


Officer Recommendation
That Council approves the issue of Development Plan MPS/2021/453 at 18 Albert Street, Brunswick East, subject to the following modifications:

1.
The Development Plan and all supporting documents altered to:

a)
Include a statement that confirms compliance with Standard B22 at Clause 55.04-6 ‘Overlooking Objective’ of the planning scheme.

b)
Confirm that the window shrouds on the north and west elevations will not project more than 300mm beyond the title boundary.
c)
Indicate the location and width of the vehicular crossing.
d)
Specify the number of on-site car parking spaces to be provided.

e)
Include a notation stating that a bicycle space will be provided onsite on a 1:1 ratio per reduction of car parking space sought under any future planning permit application. 
f)
Include a notation to provide a ramped (not stepped) pedestrian entry to all ground level dwellings entries.
g)
Include an annotation stating: “Activation and passive surveillance provided to Albert Street and ROW”.
h)
Delete lots boundaries and numbering shown on the Landscape Master Plan, with only the built form outline/footprint shown.
2.
The Development Plan Report prepared by Eco Vision Australia (dated 8 June 2021) modified as follows:

a)
Replace reference to the proposed planning permit and any specific reference to the number of Dwellings with a statement that the building is to be wholly residential at Section 3.

b)
Modify Figure 10 ‘View depicting elevations and 3D schematic’ with only the proposed material and color schedule.

c)
Replace reference to Drawing Number TP1 to TP05 prepared by Wardle Designs with reference to the proposed Development Plan, where appropriate.

d)
Amend Section 2.14.2 of the report with respect to Clause 22.11 Overlooking by replacing references to the specific measures for overlooking with a statement that confirms compliance with Standard B22 at Clause 55.04-6 ‘Overlooking Objective’ of the planning scheme.

e)
Section 5 (‘Affordable, Accessible and Adaptable Housing’) amended to state that future planning applications will:
i.
Provide for a ramped (step free) path to each ground level dwelling entry from Albert Street.
ii.
Ensure all dwellings are designed to be visitable by those with limited mobility.
iii.
Ensure at least one of the dwellings will be liveable (achieve Silver level or higher when assessed against the Livable Housing Guidelines).
iv.
Consider making a voluntary contribution to Affordable Housing through the Homes for Homes scheme by the Big Issue or other similar initiatives to compensate for not providing affordable housing on site.
3.
The Environmental Management Plan prepared by Eco Vision Australia (dated 17 June 2021) modified to include clear, confirmed and committed ESD aspects, principles and technologies including:
a)
Inclusion of the text ‘Best practice performance standards are to be utilized, and will include the following measures as a minimum’, beneath each of the following headings:
3 
Energy

4
Water

5
Material

6
Transport

7
Indoor environment Quality (IEQ)
b)
An undertaking that all ESD best practice performance standards will be consistent with the best practice standards at the relevant time of planning assessment, that this may result in a modification to the undertakings outlined. 
REPORT
1.
Background
Subject site
The subject site is located on the south side of Albert Street and is approximately 30 metres west of Nicholson Street in Brunswick East. The site currently contains a single storey dwelling.

The site is comprised of three contiguous lots that have a combined area of 389 square metres. The site is rectangular in shape with a frontage to Albert Street of 10.06 metres and a depth of 38.72 metres. The site is relatively flat.
Vehicle access to the site is provided via a 4.8 metre wide Right of Way that is constructed along the west boundary of the site.
There are no restrictive covenants indicated on the Certificate of Title.
Surrounds
The southern side of Albert Street within proximity of the subject site is within the Mixed Use Zone (MUZ). The site directly adjoins four properties to the east all of which are oriented to front Nicholson Street and contain single storey dwellings. To the west, on the opposite side of the ROW, the property (20 Albert Street) is occupied by a three-storey building comprising seven townhouses.
Opposite the site on the north side of Albert Street is land zoned Neighbourhood Residential (NRZ1) to the west side and Mixed Use Zone (MUZ) to the east side and is typically characterised by single and double storey dwellings.
There is a large area to the south of the site that is zoned Commercial 1 (C1Z) and is occupied by the East Brunswick Village (EBV) that contains a mixed use complex with apartment buildings. The later stages of the EBV development are currently underway immediately to the south of the site.

A location plan forms Attachment 1.
The proposal

A request to approve the 18 Albert Street, Brunswick East Development Plan (the Development Plan) that will create a building envelope for a three storey, residential building with a roof top terrace and a maximum building height of 12.765 metres.

Specific details of the Development Plan include: 


A 3 storey building, with roof terraces that will be entirely residential.


The building will have a height of 12.765 metres, which includes the renewable energy device overrun structure that is constructed above the roof terrace.


A site coverage of approximately 96 per cent is proposed with the remaining 4 per cent being permeable; 


Vehicle access provided via the ROW along the west boundary from Albert Street.


The building envelope seeks to construct to the title boundaries to varying degrees at all levels as shown on the proposed Development Plan.

The Development Plans form Attachment 2.
Planning Permit and site history
At the 29 November 2017 Urban Planning Committee meeting, Council resolved to approve the 18 Albert Street, Brunswick East Development Plan, and support Planning Permit Application MPS/2016/44, which allowed the construction of 7 triple storey dwellings and a reduction of the resident parking requirement. This Development Plan has not been endorsed.
An application to amend planning permit MPS/2016/44 was lodged with Council on 10 November 2020. This application is on hold pending Council’s determination of the current request to approve a new Development Plan for the site.
Previous Development Plan submissions

The East Brunswick Village (EBV) Development Plan was endorsed at the direction of VCAT on 4 October 2012. It guides the future development of 31,221 square metres, (63 per cent) of the precinct, including the precinct’s largest land parcels known as 127-137 and 139 Nicholson Street, 3 Elm Grove and 98 John Street, Brunswick East. 

Subsequent amendments have been made and the development of the larger EBV site is well underway with the initial stages now complete. 

Of the smaller land holdings within the EBV precinct affected by DPO11, the following Development Plan applications have been approved by Council:


32 Albert Street Brunswick East on 27 July 2007 for 10 dwellings up to 3-storeys in height.


22-26 Albert Street, Brunswick East on 9 August 2019 for a 3-storey building.

104-106 John Street, Brunswick East, on 27 May 2019 for a 3 to 5 storey building.

6-8 Gamble Street, Brunswick East on 30 October 2013 for the construction of a 5-storey mixed use building.
Statutory Controls – why is approval required?

	Control
	Permit Requirement

	Development Plan Overlay (DPO)
	Pursuant to Clause 43.04, a permit must not be granted to use or subdivide land, construct a building or construct or carry out works until a development plan has been prepared to the satisfaction of the responsible authority.


Subsequent planning permit applications for the site would be assessed against the provisions of the approved Development Plan, as well as applicable sections of the Moreland Planning Scheme, including:


Clause 32.04 (Mixed Use Zone);


Clause 43.02 (Design and Development Overlay);


Clause 45.06 (Development Contribution Plan Overlay)


Clause 45.09 (Parking Overlay)


Clause 52.06 (Car Parking);


Clause 52.34 (Bicycle Facilities); and


Clause 55 (Two or More dwellings on a Lot).

It is appropriate that the Development Plan Report acknowledge the ongoing relevance of these controls, and it is recommended that it be altered accordingly.

2.
Consultation
Public notification
Clause 4.0 (Development Plan Consultation) of the DPO11 states:



The Responsible Authority may authorise the display of a Development Plan, or an amendment to a Development Plan, once satisfied appropriate content has been provided pursuant to the provisions of this Schedule.
The Development Plan was placed on public display for 28 days.

Written notices were mailed to owners and occupiers of affected and nearby properties. Documentation was available for viewing on the Moreland City Council website. 

A total of 5 submissions have been received to date. A submitters location map forms Attachment 3. 
The key issues raised within the submissions include:


Inadequate setback from the ROW that will impact on vehicle traffic along the ROW.


The setback to Albert Street being inconsistent with the character of the area.


Overlooking/privacy.


Overshadowing 


Building height is inappropriate.


The shadow diagrams are inaccurate and misleading.

The applicant supplied an updated set of shadow diagrams to resolve inaccuracies in relation to the impact to 2/153 Nicholson Street. The corrected set of shadow diagrams have been shared with all submitters impacted by the overshadowing.

The updated shadow diagrams are provided as part of Attachment 2.
None of the submissions to Council contained contact phone number. An email has been sent to all submitters that offered the opportunity for a phone conversation to ask questions and discuss concerns. To date, only one call has been received.

A copy of all submissions has been provided to the applicant. In response, the applicant prepared a letter to address the key issues, which has been circulated by Council officers via email. 
Internal referrals

Environmentally Sustainable Development

It is considered that the Environmental Management Plan (EMP) provided includes appropriate undertakings with respect to the elements of the Built Environment Sustainability Scorecard. Detail in relation to these matters would appropriately form part of a detailed planning application for the land. The recommendation requires amendments to the submitted EMP to ensure a commitment is made to the provision of best practice ESD principals in any future planning application for the development of the site.

The Environmental Management Plan forms Attachment 4.
Urban Design
The Development Plan building envelope is generally consistent with the relevant guidance from DPO11. The additional height associated with the ‘renewable energy overrun’ is acceptable on the basis that impacts to adjoining dwellings to the east are limited to an acceptable level. The varied setbacks to Albert Street, façade articulation and materiality are supported.

An issue was raised about pedestrian accessibility into the dwelling entries via the ROW. This issue is resolved via a condition of the officer recommendation.

Development Advice Engineer

The content of the Development Plan Report is acceptable. 

External referrals

The Development Plan was referred to Transport for Victoria and VicRoads. The authority has confirmed that an Integrated Transport Plan is not required and that they do not object to the approval of the proposed Development Plan. 
It is noted that adjacent development (namely EBV) has address substantial integrated transport planning requirements of Main Street development, with a centralized car park, DDA compliant tram stop and signalised intersection interface with Nicholson Street. 

3.
Policy Implications

Planning Policy Framework (PPF):
The following policies are of most relevance to this application:

Municipal Planning Strategy (Clause 2).


Settlement (Clause 11)


Environmental Risks and Amenity (Clause 13): 

Noise Abatement (Clause 13.05-1S and 13.05-1L)

Built Environment (Clause 15.01), including:


Urban Design (Clause 15.01-1S, 15.01-1R & 15.01-1L)


Vehicle Access Design in Moreland (Clause 15.01-1L)


Building Design (Clause 15.01-2S & 15.01-2L)


Healthy Neighbourhoods (Clause 15.01-4S and 15.01-4R)

Neighbourhood Character (Clause 15.01-5S)


Sustainable Development (Clause 15.02), including:


Energy and resource efficiency (Clause 15.02-1S)

Environmentally Sustainable Development (Clause 15.02-1L)


Energy efficiency in Moreland (Clause 15.02-1L)


Residential Development (Clause 16.01), including:


Housing Supply (Clause 16.01-1S and 16.01-1R)

Homes in Moreland (Clause 16.01-2L)


Housing for People with Limited Mobility (Clause 16.01-1L)


Housing Affordability (Clause 16.01-2S & 16.01-2L)


Transport (Clause 18), including:


Sustainable Personal Transport (Clause 18.02-1S & 18.08-1R)


Sustainable Transport in Moreland (Clause 18.02-1L)


Car parking (Clause 18.02-4S & 18.02-4L)
Amendment C92

Amendment C92 to the Moreland Planning Scheme came into operation on 20 January 2011 to facilitate the creation of a new Neighbourhood Activity Centre on the land generally bordered by Nicholson Street, Glenlyon Road, John Street and Albert Street, Brunswick East, described as ‘the Precinct’.

Under Amendment C92, industrially zoned land was rezoned to Business 1 and 2 Zone (now Commercial 1 Zone) to enable consideration of a mix of retail, commercial, residential and community uses within the precinct, consistent with the Brunswick Structure Plan. 

As part of Amendment C92, Schedule 11 to the Development Plan Overlay (DPO11) was introduced to the Moreland Planning Scheme. 

Development Plan Overlay 11 (DPO11)

The Development Plan Overlay (DPO) at Clause 43.04 of the Moreland Planning Scheme requires the form and conditions of future use and development of an area to be shown on a ‘Development Plan’ before a permit can be granted to use or develop the land. 

As consultation with the surrounding community occurred as part of the planning scheme amendment process to rezone the land and introduce a DPO, the DPO now exempts future planning permit applications from third party notice and review rights. However, planning permit applications must be generally in accordance with an approved Development Plan, that meet the requirements of the DPO.

Schedule 11 to the DPO (DPO11) sets out specific requirements for development plans for the land it affects. The ‘Concept Plan’ at section 6.0 of DPO11 sets out the framework for redevelopment of the precinct that Development Plans must respond to. 

Human Rights Consideration

This application has been processed in accordance with the requirements of the Planning and Environment Act 1987 (including the Moreland Planning Scheme) reviewed by the State Government and which complies with the Victorian Charter of Human Rights and Responsibilities Act 2006, including Section 18 (Taking part in public life). In addition, the assessment of the application has had particular regard to:

Section 12: Freedom of movement


Section 13: Privacy and Reputation


Section 20: Property rights

An assessment of whether there is any potential for unreasonable overlooking has been undertaken in section 4 of this report. The proposed redevelopment of private land does not present any physical barrier preventing freedom of movement. The right of the landowner to develop and use their land has been considered in accordance with the Moreland Planning Scheme.

4.
Assessment
In considering this application, regard has been given to the Planning Policy Framework, the provisions of the Moreland Planning Scheme, submissions received and the merits of the application. 

Does the proposal have strategic policy support?

Both State and Local planning policies support increased residential densities in Activity Centres, to take advantage of the excellent access to public transport and other services within these locations. 
The proposal meets the objectives and strategies of the Planning Policy Framework (PPF) and enjoys strong strategic support at both State and Local level.

Does the proposal provide an adequate response to the Development Plan Overlay? 

Many of the objectives of Schedule 11 to the Development Plan Overlay (DPO11) relate to the wider EBV development and are of limited relevance to an application of this small scale. 

An assessment of the key objectives can be found under the relevant sub-heading from DPO11 below.

General

The Schedule includes a requirement to have regard to the Activity Centre Design Guidelines, which have since been replaced with the Urban Design Guidelines for Victoria. The Guidelines are detailed, and much of their relevant content is reflected in Council policy which would be applied to the assessment of a planning application. The massing, setbacks and height of the building envelope are generally supported by Council’s Urban Design team.
Community facilities 

The Development Plan Report prepared by Eco Vision Australia (dated June 2021) highlights that the subject site is relatively small when compared to the larger EBV development. Future residents of the site would utilise the existing services within the area but would not contribute to any unreasonable impact given the sites size.

Since the implementation of the DPO11 under amendment C92, the Development Contributions Plan Overlay (DCPO1) has been introduced and applies to all land within  the City of Moreland.

The DCPO1 requires that any development permit contain a condition for a contributions levy which includes a Community Infrastructure aspect. Given the size of the proposed future development, it is considered that a contribution toward broader community facilities is more appropriate than the provision of such services on site.
Council resolved to issue a planning permit (Council reference no. MPS/2016/44) for the development of the site at the Urban Planning Committee Meeting (now known as PARM) on 29 November 2017. Condition 9 of that permit requires payment of DCP levy. This proposal is also not seeking to increase the density of the development from that already approved.

The Development Plan Report forms Attachment 5.
Adverse Amenity Impacts

The land affected by the DPO11 has undergone a significant change and much of the former industrial activity has been replaced by residential development. Importantly, many former industrial uses and businesses around 18 Albert Street that were responsible for adverse amenity impacts, such as noise, dust and odours, have closed. 

The Adverse Amenity Impact Assessment prepared by Eco Vision Australia (dated 8 June 2021) has found that the proposal incorporates adequate noise attenuation measures to mitigate potential noise impacts, with the nearest industrial activity being 140 metres from the site. Given the transformation of the area this is considered acceptable.

The Adverse Amenity Impact Assessment forms Attachment 6.
Built form and layout 

The proposed building envelope responds to the desired graduated building heights under the DPO11 and has appropriate regard to the existing built form context.

The building articulation and materiality is an appropriate response to the DPO11. Activation of the street frontage to Albert Street and to the ROW will be an important outcome for the development and therefore will be confirmed via conditions of the recommendation. 

The use of the site for residential purposes is also supported as previously approved.

Height

The concept plan at Clause 6.0 of Schedule 11 to the DPO nominates a preferred maximum building height for the site of 3 storeys/11 metres.

The proposed Development Plan and the Development Plan Report show that the proposal is a three storey building with a roof terrace. When measured to the top parapet, the Development Plan has a building height of 10.57 metres. When the height of the open sided structures at the centre of the roof terrace are included, the overall building height is 12.665 metres. This exceeds the required maximum by 1.665 metres.

The roof top structures are located centrally on the site and setback 3.6 metres from the east boundary and adjoining rear yards. These structures contain solar PV that contribute to the buildings ESD performance and provide for shading to the open terraces below. The siting of the roof top structures ensure that they are visually recessive and will cast minimal overshadowing to adjoining properties.

Setbacks

The DPO11 doesn’t contain specific numeric requirements for building setbacks from site boundaries. Having regard to the siting of existing built form along Albert Street, the proposed setbacks are consistent with the character of the area, where boundary wall development and narrow building setbacks are common.

A positive aspect of the proposed building envelope, which has been carried through from the existing approval, is the varied setbacks to Albert Street that provide a respectful transition to the properties to the east fronting Nicholson Street. These setbacks help to break-up the massing as seen from Albert Street. 

The upper levels include some cantilevering that aligns with the Albert Street boundary and ROW boundary. The cantilever provides weather protection to ground level entry spaces.

Table 1 below provides a summary of the changes proposed from the already approved Development Plan.
	Item
	2017 Approved Plan
	2021 Proposed Plan
	Difference

	Front setback
	GF: 0m-2.8m

1F: 0m*

2F: 0.8m*

RT: 0.99m (planter) -1.69m
	GF: 1m-3.2m

1F: 0m

2F: 0m-0.6m

RT: 0m-0.6m
	No substantial change from that already approval, aside from the roof top terrace being extended to the boundary 

	Side setback – west
	GF: 0.86m-1.2m

1F: 0.39m* 

2F: 0.39m*

RT: 1.64m
	GF: 0.75m-1.31m

1F: 0m

2F: 0m-0.4m

RT: 0m-0.4m
	Minor changes only, small niches to provide some articulation to west façade to lane. Roof top terrace extended to boundary. 

	Side setback – east
	GF: 0m-2.3m

1F: 1.42m*

2F: 1.66m-2.08m*

RT: 3.05m
	GF: 0m-2.1m

1F: 0m-1.7m

2F: 1m-2.03m

RT: 1m-3.6m
	Double storey walls added on boundary with reduced setbacks at second floor/terrace level.

Slightly increased setbacks to the sections of wall between.

	Rear setback
	GF/IF/2F: 0m

RT: 0.5 (planter) – 1.33m
	GF/1F/2F: 0m

RT: 1.14m
	Three storey wall on boundary extended to the east (approx. 1m)

Slightly reduced setback from roof top terrace space


Table 1 – Setback changes

The proposed Development Plan is seeking to incorporate additional walls up to two storeys in height along the eastern boundary and to increase the length of wall along the south boundary. The other noticeable change is the footprint of the roof top terrace which is seeking to reduce the setback from all four boundaries.

For the proposed rear and east boundary setbacks and boundary wall heights, one of the key considerations is the resulting overshadowing impact, discussed further below.

Interface treatment
The Development Plan Overlay seeks that development with an interface to a Mixed Use Zone should: 


maintain the existing access to sunlight to adjoining private open space and habitable rooms or satisfy Clause 55 overshadowing standards; and 


satisfy Clause 22.11 overlooking objectives.
Overlooking

The reference to Clause 22.11 is now outdated, but previously referred to Council’s policy on development of 4 or more storeys. This included a requirement that dwellings be designed to restrict overlooking, with screening to be provided where views remained. The Development Plan and Development Plan report will be updated via a condition of the recommendation to confirm compliance with the requirements of Standard B22 at Clause 55.04-6 ‘Overlooking Objective’ of the planning scheme. 
Overshadowing
Due to the location of existing built form and vehicle accessway, the proposed building envelope will not cast any additional shadow to the adjoining SPOS of 153A and 157 Nicholson Street. 

While the advertised shadow diagrams incorrectly located the outbuilding within the rear yard of 157 Nicholson Street, Council officers have completed an independent assessment which has confirmed that overshadowing impacts will be confined to the vehicle accessway and areas already shadowed.

The overshadowing impact of the proposal is confined to the SPOS of 155 and 2/153 Nicholson Street, to the east and south of the subject site.

Under the existing conditions, the SPOS’s of both 155 and 2/153 Nicholson Street don’t receive adequate sunlight to comply with the requirement of Standard B21. The proposal increases the shadowing to these areas of SPOS, and therefore, is not compliant with Standard B21. The overshadowing impacts to 155 and 2/153 Nicholson Street are detailed in Table 2 and 3 below. Street, Brunswick East

	155 Nicholson Area of SPOS – 63 sqms

Standard B21 – 40 sqms of sunlight required

	Hours
	Existing sunlight in sqms
	Proposed shadow in sqms
	Proposed sunlight in sqms
	Standard B21 Compliant?

	9AM
	13
	0
	No change
	No

	10AM
	26
	0
	No change
	No

	11AM
	34
	0
	No change
	No

	12AM
	39
	0
	No change
	No

	1PM
	36
	3.7
	32.3
	No

	2PM
	31
	12
	19
	No

	3PM
	25
	20.7
	4.3
	No


Table 2: Overshadowing impact to SPOS of 155 Nicholson Street.
	2/153 Nicholson Street, Brunswick East

Area of SPOS – 40 sqms

Standard B21 – 30 sqms of sunlight required

	Hours
	Existing sunlight in sqms
	Proposed shadow in sqms
	Proposed sunlight in sqms
	Standard B21 Compliant?

	9AM
	3
	1.9
	1.1
	No

	10AM
	9
	6.3
	2.7
	No

	11AM
	12
	9.3
	2.7
	No

	12AM
	16
	12
	4
	No

	1PM
	13
	11
	2
	No

	2PM
	9
	7.5
	1.5
	No

	3PM
	0
	No change
	No change
	No


Table 3: Overshadowing impact to the SPOS of 2/153 Nicholson Street.

Having regard to the decision guidelines, the proposed variation to the overshadowing requirement of Standard B21 is considered acceptable for the following reasons:


Due to the orientation of the subject site and location of 155 Nicholson Street to the east, the proposal will only cast shadow to the SPOS of that dwelling in the afternoon (from 1PM to 3PM). The proposal results in a minimum and maximum increase in shadow of 3.7 to 20.7 square metres, respectively. Importantly, there is only hour (3PM) where the site will experience a significant increase in shadow. Sunlight penetration is reduced but maintained throughout the day.


2/153 Nicholson Street has two areas of SPOS, including one area that functions as the sole on-site car parking space and a second area that is located more centrally on the site and can be accessed from the living area. These spaces experience significant self-overshadowing due the location of an existing high wall and built form to the south. 


Being immediately to the south of the site, the car space/SPOS area experiences a more significant increase in shadow, which is acceptable considering its a less sensitive part of the SPOS. There is only a minor increase in shadow to the primary area of SPOS of 0.6 sqms, 1.4 sqms and 0.7 sqms at 1PM, 2PM and 3PM, respectively.


Both 155 and 2/153 Nicholson Street form part of the Brunswick Activity Centre and are affected by the DPO11, which creates a strategic context that encourages redevelopment and change. The proposed overshadowing is commensurate with the amenity expectation for land within the Brunswick Activity Centre and is not unreasonable in this context.


While the roof terrace structures exceed the maximum building height, the associated shadowing from the angled solar panel structures will not impact on any adjoining SPOS due to their central siting

As mentioned at Section 1.0 of this report, a Development Plan was previously approved for the site (Council reference MPS/2017/531). It is appropriate the we consider the proposed shadowing in the context of the impact associated with the existing approval.

Table 4 provides a summary of the changes in relation overshadowing impacts to the eastern properties from that already approved and based on the updated and corrected shadow diagrams provided by the applicant (Attachment 2). 

When compared against the 2017 approved Development Plan, the proposal results in a relatively minor increase in additional shadow. The additional shadow to 2/153 Nicholson Street (beyond the 2017 approval) is less than 1.0 square metre. The additional shadow to 155 Nicholson Street (beyond the 2017 approval) varies form a minimum of 3 square metres at 1PM to a maximum increase of 4.9 square metres at 3PM.

	Table 4: A comparison of approved and proposed overshadowing



	Adjoining site
	2017 Approved Plan
	2021 Proposed Plan
	Difference

	157 Nicholson Street - overshadowing
	No impact
	No impact
	The shadow impact will be confined to the vehicle accessway and outbuilding. 

	155 Nicholson Street – overshadowing
	1PM: 0.7sqm increase in shadow.

2PM: 4sqm increase in shadow

3PM: 15.8sqm increase in shadow
	1PM: additional 3.0 sqms of shadow

2PM: additional 4sqms of shadow

3PM: additional 4.9 sqms of shadow
	The proposed maximum increase beyond the existing approval is limited to 4.9 square metres of shadowing at 3PM.

	153A Nicholson Street
	No impact
	No Impact
	The shadow impact will be confined to existing built form.

	2/153 Nicholson Street – overshadowing
	Overshadowing at every hour with a maximum increase of 11.9 square metres at 12PM
	9AM: 0.3 square metres of additional shadow.

12PM: 0.1 square metres of additional shadow.

1PM: 0.6 square metres of additional shadow.
	The proposal results in a barely perceptible increase in shadow from that currently approved.


Access and transport 

Council policies seek to encourage the use of alternative means of traffic in preference to the private motor vehicle. The site is well located with respect to alternative modes of transport, with good public transport access and abuts the East Brunswick Shimmy bicycle route.

The Development Plan report indicates that vehicle access will be provide via the ROW and that will assist with reducing the visual impact of car parking structures as seen from Albert Street. The report also outlines that each dwelling is to be provided with at least one bicycle parking space, which is appropriate and will also encourage bicycle use.

Affordable, accessible and adaptable housing 

The Overlay seeks that Development Plans include details showing how the development will incorporate adaptable, accessible and visitable design features. 

The proposed Development Plan does not propose any affordable housing, instead relying on the larger EBV development to meet this objective. Given the size of the site, it is not considered appropriate to require provision of affordable housing in this instance. There are other options available where a contribution can still be made, for example through a scheme like Homes for Homes by The Big Issue. This avenue should be considered by the owner as part of any future development application. A condition requiring the Development Plan Report to be updated to include this avenue of housing affordability by making a voluntary contribution to a social enterprise has therefore been included in the officer recommendation.
The small size of the site also limits the ability to accommodate adaptable, accessible and visitable housing. The Development Plan Report commits to incorporating visitable feature for some of the future dwellings on site. The officer recommendation seeks to ensure that the principles of DPO11 are adequately addressed by requiring the following be included with the Development Plan and supporting report:


Provide for a ramped (step free) path to each ground level dwelling entry from Albert Street.

Ensure all dwellings are designed to be visitable by those with limited mobility.

Ensure at least one of the dwellings will be adaptable (achieve Silver level or higher when assessed against the Livable Housing Guidelines).
Open space and landscape 

The DPO11 seeks information in relation to any public open space within the development plan area, as well as a landscape masterplan. The Development Plan includes a ‘landscape masterplan’ which indicates potential planting and green areas proposed on the site, but no public open space or streetscape works are proposed.
The development would be required to pay a Public Open Space Contribution as part of the subdivision process, which is considered an acceptable response given the size of the development.

The Landscape Master Plan forms part of the Development Plans  in Attachment 2.
Comparison to Existing Approval

It is important to acknowledge that there is an existing Development Plan approved for this site under MPS/2017/531 which has accrued development rights in place for. As the owner is seeking to make several changes from that previously approved, a new Development Plan was needed to be applied for to account for the proposed changes. 

The main differences between the approved Development Plan and that currently proposed is the additional walls proposed on the east boundary, the roof top terrace area extending to the edges and the addition of the solar panel/shade structures above the roof top terrace. The increase in the roof top terrace area (with associated increase in boundary wall height to the balustrade) is creating additional overshadowing of the adjoining properties to the east and south. The additional overshadowing is not substantial being no more than 5sqm at 3pm to any one property and therefore reasonable in this context where substantial change to built form and density is envisaged. 

The newly proposed verandah type structures will see an exceedance of the preferred building height limit of 11 metres. The proposed variation in height of 1.665 metres is reasonable given the structures are of a lightweight nature being free standing and will not be readily visible as seen from Albert Street or adjoining properties due to their centred siting within the roof terraces.

5.
Response to Submitter Concerns

The following issues raised in submissions are addressed in section 4 of this report:


The Albert Street setback that is consistent with the character of the area.


Overlooking/privacy.


Overshadowing. 


The building height is inappropriate.
Other issues raised by submitters are addressed below.
Inadequate setback from the ROW that will impact on vehicle traffic along the ROW.
Council’s Development Engineer has reviewed the proposed Development Plan and is satisfied the building envelope and future development of the site will not have an unreasonable impact on the use or vehicle traffic along the ROW.

The assessment of a future planning permit application must have regard to the requirements of Clause 52.06, including the design standards for car parking at Clause 52.06-9 of the planning scheme.
The shadow diagrams are inaccurate and misleading.

The assessment of overshadowing in section 4 acknowledges that the advertised shadow diagrams contained an inaccurate depiction of the rear yards and development of the adjoining dwellings at 2/153 (rear dwelling) and 157 Nicholson Street. 

Having been made aware of these errors, the applicant has prepared updated shadow diagrams that show the rear yard of 2/153 Nicholson Street. Council officers have been able to undertake an independent assessment and consider the overshadowing based on this information.

The updated shadow diagrams have been shared with those submitters impacted by overshadowing.
6.
Officer Declaration of Conflict of Interest

Council Officers involved in the preparation of this report do not have a conflict of interest in this matter.

7.
Financial and Resources Implications

There are no financial or resource implications. 
8.
Conclusion

It is considered that the proposed Development Plan on a site within a Major Activity Centre, where housing growth is encouraged, will result in an acceptable planning outcome. 

On the balance of policies and controls within the Moreland Planning Scheme and submissions received, it is recommended that the 18 Albert Street, Brunswick East Development Plan should be approved subject to the conditions included in the recommendation.
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